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PREFACE TO THE SEVENTH EDITION,

THIS edition has been thoroughbly revised and brought °
up-to-date so as fo answer the normal demands of the students
and serve as a ready reference book to the lawyers. The
full text of the Indian Trusts Act is also given as usual,
Some portion on Mortgages has been entirely re-written.

Last edition of this publication was brought out in 1938,
This edition would have been out earlier but for the paper
conirol economy order. That the book has undergone seven
editions speaks for its popularity.

Owing to the high cost of Printing and paper, the price
of {his edition has been temporarily increased.

High Court, Bombay, SUNDERLAL TRIKAMLAL DESA],
Ist, June, 1947, Bar-At-Law.
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B. A. LL. B. Advocats. (O, S,)
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PRINCIPLES OF EQUITY.

“ Equity was originally the revoll of common sense against
the pedantry of law and trammels of the feudal system; it became
a highly artificial and refined body of legal principles and it
is af the present day an amendment and modification of the
common law,”

UNDERHILL,
Origin and development of Equity.

Two co-ordinate systems of law were being administered
at the same time by diiferent {ribunals in Bngland till the
passing of the Judicature Act in 1873. These systems were
distinguished as common law and equity, * The common law
was the older, being coeval with the rise of {ustice in England
and it was administered in the older Courts, namely, the
King’s Bench, the Court of Common Pleas, and the Exchequer.
Equity was the more modern body of legal docirine, develop-
ed and administered by the Chancellor in the Court of
Chancery as supplementary to, and corrective of, the older
law. "

To sketch a historical outline of the origin and develop-
ment of the body of rules known as Equity one must begin
with the days of Edward I, who ruled England at the end of
the thirteenth century. The three courts of the realm—the
King's Bench, the Court of Common Pleas and the Exchequer
—had already been well established. The law formulated,
developed and administered by these courts was what is known
as the common law. It was based on the common custom of
the country.

Oge of the King’s chie ministers was the Chancellor.
He presided over the Chancery which was one of the various
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sectetarial departments, A person who wanted to bring aa
action in one of the common law Courts had to go to the
Chancery and obtain an appropriate writ from the clerks
there, whose function it was to draw up and issue the neces-
sary writs. As only particular established writs could be
issued from the Chancery, the plaintiff often could not briag
his suit before the Courts if he failed to bring his claim
within one of the established writs ; the 1esult being that many
rights could not be enforced and many wrongs remained un-
redressed. To remedy this defect of the common law a limited
power was granted fo the Chancery to invent new writs for
certain cases (cases which were not quite dissimilar to those
for which there were appropriate writs); these were known
as writs .in consimili casu.' This change, which was only
a paitial measure, was brought about by a clause of the

Second Statule of Westminster, known as the Statute in
consimili casu,

The common law was deficieni—

Firstly, becanse remedy was not available in all cases ;

many wrongs remained unredressed for want of
proper writs.

Secondly, because the relief granled by the common
law Courts was not always adequate—thus a party
could obtain only damages for breach of a contract,
but not its specific periormance ; reliefs such as
injunction, accounts, appointment of receiver, ete,,
were unknown to common law Courts.

Thirdly, the procedure in the common law Courts was
defective and unsatisfactory ; the procedure in equity

was simpler and afforded advactages not obtaina-
ble at law.

1. In consimili casu, consimili debet esse remedium—

4. e
there should be like remcdies.® In similar cises
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The equitable jurisdiction in England grew up from the
deficiencies of the law and from the inadequacy of the reme-
dies in the prescribed forms to meet the full exigency of the
particular case, It was not a usurpation for the purpose of
acquiring and exercising power, but a beneficial interposition
to correct gross injustice and to redress aggravated and in-
tolerable grievances.! Persons who could not get adequate
relief owing to the shorlcomings of the common law began to
present tbeir petitions to the King in Council. The number of
pelitions thus presented to the king as the fountain of justice,
began to grow; it was a very laborious task for the king to
cope with, and so in practice the work of hearing these peti-
tions fell on the Chaacellor who was in those eatly days
always an ecclesiast and a learned member of the council, In
some cases the petitions were made to the king because some
relief was sought against the king himself ; and in other cases
the petitions were made on the ground that the petitioner was
infirm or that the petitioner was old or destitufe of means or
on the other hand that his opponent was a powerful and in-
fluential party or a man of great means. As time went on
these petitions began to be made {o the Chancellor himself.
The various relief granted by the Chancellor and the simple
procedure of his Court became very popular. The procedure
adopted by the Chancellor was very simple. The Chancellor,
after considering the petition or “bill” as it was termed,
used {o order the opponent to appear before him and answer
the complaint lodged against the opponent ; this writ (or su.
mmons as we might say) was called * subpoena. ” The oppo.
nent was examined on oath and then the Chancellor gave
his judgment deciding questions both of facts and law.

Thus, as early as the reign of Edward I, the Chancellor
began {o exercise an original and indepsndent {urisdiction as
a Court of Equity in contradistinction to a Court of Law. In
the time of Edward IV, the process by bill and snbpena
had become the daily practice of the Court. The jurisdiction

1. Story’s Equity, P. 25,
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of the Chancellor was confirmed by a proclamation of Edward
Il in A, D. 1349,

The Chancellor’s jurisdiction began to grow rapldly, the
common law Courls had always relusid to take cognizance
of fiduciary obligations, of ures and trusts; the Chaneellor
recognized and enforced these, Another renson why the Cha-
ncellor had a free hand in his task of administering  equily
was that ke was nol bound to follow precedents; nor was he
hampered by any rules of procedure. The rapidity with which
the Chancellor's jurisdiction was expanding naturally excited
the jcalousy of the common law Courts and we fird that Lence-
forth the Chancellor was {o inferfere only vken there wes rno
adequate remedy at common Lwe avd not on lie slishiest prele-
af, @5 he nas of late wont to do. The Courls of Equily assu-
med such unbounded jurisdiction of corsecling, controlling
and moderating the faw that it scemed to place Jthie whole
rights and property of the conmunity under the arbitrary
will of the Judge who actel according to his own notions and
conscience, but with a soverciga authority, This invited S:d-
on's celebrated remarks: * For Iaw we bhave a measure and
know what to trust to. Equity is according to the conscience
of him that is Chancellor; as that is larger or narrower, so
is equity. It is all one as if they should make the standard
for the measure, the Chancellor’s foof. What an unceriain
measure would this be! One Chancellor has a long foot;
another a short foot; a third an indificrent foot. It is the same
thing with the Chancellor’s conscience, ” The jurisdiction of
of the Court of Chancery, however, continued to grow and
in the reign of Henry Vill, it cxpanded into an almost bound-
less jurisdiction under the fostering care of Cardinal Wolsey,

Coming to the sixteenth century, we find that the dave of
the eccleswastical chancellors were over with Wolsey, the-last

of them Famous chanzellors such as Ellesmere, Bacon and

Coventry began to administer cquity unler an established set
of rules; tmportant doctrines of equity were ably discussed
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and principles laid down. This was the period of the great
controversy between Ellesmere, who was Lord Chancellor,
and Coke, the Chief Justice of James|. James | issued a decree
in favour of the Chancery, and as Professor Maitland so
ably puts it, *from this time forward Chancery had ths
upper hand. It did not claim to be superior fo the Courts of
Law but it could prevent men from geing to those Courts,
whereas those Courts could not prevent mea from going to
it.” The independence of the Courts of Equily was upheld, -

Great chancellors systematized equity and lent dignity
and character to ihis Court; such, among others were Lord
Nottingham, ** father of equity,” Lord Hardwicke and Lord
Eldon. Of Nottingham it has been said that he laid e foun-
dation of lhe system of definite rules which we now Enow as
equily; Hardwicke carried on the task of systematizing equity;
during the twenty years that he remained on the woolsack,s
“he examined and formulated nearly all the rules of eguity,
transforming it from a baphazard collection of rules, some
well developad and others hardly yet perceived, into a true
and definite system of jurisprudence.” Eldon completed
the task. Equity which in its infancy was fragmentary had
now developed into a harmonious system. Precedents were
to be followed and reports of cases in Chancery began regu-
larly to be made. Equity was now being administered on
established principles and recorded precedents.

The development of the equitable {urisdiction had
been, indeed very great, By the end of the -eighteenth
century almost all the most famous rules of equity had been
formulated and were being administered in the Chancery
Courts; the Chancellor was assisted by the Master of the
Rolls, Vice-Chancellors and Lord Justices of Appeal in
Chancery. When Eldon ( 1801-27 ) reached the woolsack,
equity ceased to expand. After Eldon the period of * legisla-
tive intergerence * begins, The Chancery Amendment Act

1 Woplsack—The seat on in his capacity of Speaker of
which the Lord Chatcsllor sits *  the House of Lorde,
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of 1858, better known as Lord Cairn’s Act, was passed,
which conferred on the Chancery Courts the power of award-
ing damages—a power which was till then_exercised only
by the comman law Courts. Other equally important changes
were brought about by the Common Law Procedure Acts,
whereby cerlain equity powers were given to the cowmon

law Courts; such for instance, was the power to grant
Injunctions in certain cases.

But these were half measutes, for, the curious spectacle
of two systems of law being administered at the same time
by different tribunals still continued. Complete reform came
with the Judicature Acts! of 1873 and 1875, The fusion of
Law and Equity took place; the old Common Law and
Chancery Courts were abolished, One Supremé Court of
Judicature was created where the same judges began to
administer both Law and equity.

|4

1 See Chapter_ IL



CHAPTER L

GENERAL.

“ Now equily is no part of the law, but a moral virtze,
which qualifies, moderates and reforms the vigour, hardness
and edge of the law, and is a universal truth; if does also
assist the law where il is defective and weak . . . , and
defends the law from crafly evasions, delusions and new
subtleties invented and conlrived o evade and delude the
common law, whereby such as have undoubied righls are made
remediless; and this is the office of equily, fo suppor{ and
prolect the common law from shifls and crafly contrivances
against the justice of the law. Epaily therefore does noi
destroy the law, nor creale it, but assists if.

“PER LORD TALBOT in Dudley v. Dudley.

“ Chancery is ordained fo supply ihe law and nof fo
subyert the law, ”
LORD BACON,
What is Equity.

Equity in its broad and popular sense signifies equality,
justice and iairness; that a man shall do unto others as he
would be done by. It isa synonym for natural justice. It is
neither possible nor convenient for equity to cover the whole
field of natural justice. Thus unkindness and ingratitude or
other moral wrongs are not provided for by equity.

It is not in this sense, however, that equity is to be
understood by us. We have to take it in its limited and
technical sense in which it means the body of rules
formulated and administered by the Court of
chancery vo supplement the rules and procedure
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of the common law. Equity came forward fo give more
ample and distributive relicf in cases of hardship—cases
where the common law falled either owing to the inflexibility
of its rules or because of its defective procedure, It has
been said that it was the business of a court of equily to
abate the rigour of the common law. But this from its very nature
it could not do in every case. lhus for instance a court of equity
had no power fo interfere in the casc of a bond creditor whose
debtor devised away his real estate, nor could it give relief
in “ cvery matter that was inconsistent with the design of
the legislator, or was contrary to natural justice.” And it
has been remarked that a court of ecquity interpreted a law
according to the spirit of the law and not according to the
strictness of the letter. But so did a court of law. Both were
equally bound, and professed to interpret statutes according
to the true intent of the legislature, so that cquity in this
connection meant nothing more than the sound interpretation
of law. As observed by Wooddenson, * equity was a judicial
interpretation of laws which, presupposing the legislalor to
have intended what was just and right, pursued and effectu-
ated that intention.” It is the duty of every court of justice,
whether of law or equity, lo consult the intention of the legi-
slature, and in the discharge of this duly, a court of equity
is not invested with a larger or more liberal discretion than
a court of law,

Equity and Common Law.

The body of rules which grew up by the side of the
original law and which we understand as equity does not
constitute a complete, self-sufficient system, Maitland's funda.
mental postulate is that equity is not in conilict with law.
At every point it presupposes a great deal of law. Equity
without common law would be unthinkable, e, g., it is mean.
ingless for equity to say that A holds Blackacre on trust for
B, unless it first admits that A is the legal owner of Blackacre
Par {from being in Vconilict with law, egaity is supplementary.
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law consisting of rules designed fo meel the shorlcomings
of the common law and to relieve against ils abuse. Equity
without common law would be an impossibility since it pro-
fesses to administer justice according to the principles of the
law of {he realm; that it is so is clear from two of the im.
portant docirines of the Chancery Courts, viz., Egquily follows
the Law, and Where Equities are equal the Law will prevail,
Equity never aimed at encroaching upon the domain of law,
nor did it supersede the established rules of law. The real
difierence between law and equity was more of degree and
form than anything else, for-a court of equity was bound by
rules of law as completely as any common law court was.

Law and equily, it was said by Lord Ellesmere, have both
the same end, which is fo do right, and in some matters espe-
cially, in regard to titles to equitable estates, equity followed
the law implicitly, Where it differs from the law, this was
in order to moderate its rigour; to supply its omissions; to
assist the legal remedy; or to relieve against the evasion of
the law, or th= abuse of the legal right. Courts of equity, in
the exercise of their jurisdiction may, in a general sense, be
said to have differed from common law, in the modes of trial,
in the modes of proof, and in the modes of relief,



CHAPTER IL

THE I'USION OF LAW AND EQUITY : THE
JUDICATURE ACTS,

PRIOR fo the passing of the Judicature Acts two distinct
systems of law were being administered in England by diffe-
rent courts side by side. The courts of common law recogni.
zed and enforced only legal rights and remedies whereas the
Chancery Courts interfered only when equitable rights or °
interests were involved and granted the reliefs that were
peculiar to those courts ; thus damages only could be had for
a breach of a contractin a common law court and if a party
wanted specific performance of a contract he had to bring his
action in one of the Chancery Courts. The procedure adopted
in these courts was also different. The result of all this was
that the lifigant was put to much inconvenience, delay and
expense. Partial remedy was provided for, as we have already
seen, by the Chancery Amendment Act ( Lord Cairn's Act )
and the Common Law Procedure Acts.

Before the Judicature Acts the jurisdiction of equity was
classified as Exclusive, Concarrent and Aucxiliary,

(a) Exclusive, ie., exclusive of common law courts,
This was when the common law courts d'd not
recognize the equitable right or interest and failed to
give relief, e. g., Trusts, Administration of Estate, etc.

(6) Concurrent.—In its concurrent jurisdiction the
Court of Chancery dealt with cases in  which the
common law courls recognized the right bul did not
grant an adequate remedy and {he remedy granted at
equity was a better one, e. g., Specific Performance
and Injunctions.

(¢) Auxiliary.—In its auxiliary jurisdiction ali that

the equity court did was toaid a party to a common
law action by making certain orders for his benefit-



THE ‘JUDICATURE ACTS 11

orders which the common law courts refused to make

e, g., orders for discovery of documents, examination
of witnesses de bene esse, etc,

The iwo distinct and rival systems of law continued to
be administered simultaneously 1ill the passing of the Judicature
Actsof 1873 aud 1875 whereby the so-called fusion of law and
equity took place. The oid courts of Chancery and of the
common law were abolished., Instead of these diiterent courts
administering two distinct systems, ome Supreme Court of

Judicature was created, This Supreme Court hasto administer
both law and equity.

. The following table shows the divisions of the Supreme
urt i~

Supreme Court of Judicature.
|

| |
High Court Court of Appeal.
i {
Chancery King's Bench
Division. Division,

A new and uniform procedure was established which
incotporated the best rules of the procedures of the iwo old
systems. In every civil case, law and equity have o be ad-
ministered concurrently; but then in case of conflict of rules

of common law and equity with reference to the same matter,
rules of equity prevail,

The main object of the Judicature Acts was to assimi-
late the transaction of equity business and common law busi-
ness by different courts of judicature ; it has been sometimes
inaccurately called “the fusion of law and equity ”; it was
in fact the vesting in one {ribunal the administration of law -
aud equity in every cause, action or dispute which should
come before that tribunal! The -Judicature Acts did
not {use together law and equity ; they only fused 'together

1 Per Jessel, M. R,, io salt V. Coopey,-(1880) 16Ch. D. 544.
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the courts which administered law with the courts which ad.
ministered equity. The Judicature Acts have practically done
away with the auxillary jurisdiction and converted the exclu.
sive jurisdiction into a concurrent jurisdiction since every
court in which a suit may be brought is now competent to
gtant all necessary relief, be it legal or equitable or both.
The court is not now a court of law or a court of equity, but
it is a court of complete jurisdiction, and 1f there were a
variance betwcen what before the Judicature Acts a court of
law and a court of equity would have done, the rule of
the court of equity must now prevail.'

The High Court at present is divided into the King's
Bench Division and the Chancery Division; but the divisions
are of the same High Court and madie only forthe conven-
ient administration of justice. Rights and remedies, whether
legal or equitable, are now recognized and enforced in all
the courts for, as already observed, the Supreme Court was
created to administer both law and equity. The work of
the High Court is distributed between the two divisions,
but this is for the sake of convenience only; thus certain
matters? are assigned primarily to the Chancery Division:—

(1) The admunistration of the estates of deceased

person.

(2) Dissolution of partnership and partnership accounts.

(3) Redemption or foreclosure of mortgages.

‘ (4) Raising of portions or other charges on land,
(5) Sale and distribution of the proceeds of propetty
" subject to a lien or charge.

(6) Execution of trusts, charitable or private.

(7) Ratification or seiting aside or cancellation of

deeds or other written instruments.

(8) Specific performance of contract between vendors

and purchasers of real estates including contracts
for leases., -

Pugh v, Heath, (1882) 7-A.:C, 235,
8. 56, Judicature Act, 1925,




THE JUDICATURE ACTS i3

(9) Partition or sale of real estates.
(10) Wardship of infants and the care of their estales.

The effect of the Judicature Acls was fo abolish the fwo
rival jurisdictions, and fo create one court with power fo admi-
nister both law and equity. Law and equity continue to
flow side by side aiding and supplementing each
other. The so-called fusion of law and equity is
a fusion not of principles but of the administra.
tion of the two rival systems. Yet, notwithstanding
the fusion of law and equily which has by the Judicature
Acts been in a great measure effected, the distinction between
the two systems must still, for many purposes, Be regarded.
And further than that, notwithstanding their present concu.
rrent administration, the distinction remains substantial and
real, The differences between legal and equitable estates and
interests and prii ciples continue fo exist, and to produce
most important resulls; so that if we were 1o cease to
indicate the contrast by the terms “ legal ” and “ equitable, ”
we should have {o invent others for the purpose.! The
Judicature Acts have not abolished the distinction beiween
legal and equitabl: interests; what they did was to enable
the same High Courl to administer both legal and equitable
remedies,

By a bill of sale a jeweller, for valuable consideration, ‘
assigned to plaintiff his after-acquired stock.in-trade subject
to a proviso for redemption; before plaintiff took possession
of the after-acquired stock-in-trade, the jeweller pledged a
portion of it with defendant, who had no notice of plaintiff’s
bill of sale, It was held that plaintiff bad an equitable title
to the after-acquired property, but the Jegal property was in
the jeweller from whom defendant derived 3 legal interest
which, in the absence of any notice received by the defend-
ant of the prior equity, was to be preferred; and therefore
defendant was entitled to retain the stock-in-trade pledged
with him as agaiast the plaintiif. This case clearly illustrates

1 Maitl and, Equity Jorisprudence, P. 3
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that the Judicature Acts did not enact that legal and
equitable rights should be treated as identical but what
they did was that thereaiter the Courts were enabled to
administer both legal and equitable principles.’

Recent legislation in England.—The new Conso-
lidated Acts passed in 1925, such as (1) The Law of Property
Act 1925, (2) The Settled Land Act, 1925, and (3) The
Trustee Act, 1925, have undoubtedly effected sweeping and
revolutionary changes in the old real property law. They
‘also remove many of the anomalies of the old property law.
The object of the new laws was to assimilate and simplify
the law relating to real and personal property, * so far as
the essentially different natures of immovable and movable
property will permit., ” The new law came inlo operation
on the Ist Janunry 1926. It does not inferfere with rights
acquired under the old law before 1926.

In dealing with the new law of property it must be
noted that it makes very few substantial variations or alter-
ations in the main principles of equity. Most of it deals with
the law of property and the practice of coaveyancing. Fur-
ther, the new law applies only to England so that its opera-
tion is not extended to countties like Scotland, Ireland and
India where equity will continue to be administered without
being much affected by it.

The law of property has been codified in six statutes:—

(1) The Law of Property Act, 1925.

(2) The Settled Land Act, 1925.

(3) The Land Registration Act, 1925.

{(4) The Land Charges Act, 1925.

(5) The Administration of Estates Act,- 1925.
(6) The Trustee Act. 1925.

It is not possible, nor is it mecessary to incorporate all
the changes effected by the mew legislation in this book. Im-

1 Per Cotton. L. J., in Joseph v. Lyons, (1884; 15 Q. B. D., £80.
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portant changes made by rew laws have been pointed out
wherever they relate {o the subjecils dealt with in the follow-
ing pages.

Equity in India —7he Supreme Courts in India were
made by the charters courts of equily and were given an
equitable jurisdiction corresponding to that of the Court of
Chancery in Englard. The High Courts of Bombay, Madras
and Calcutta have succeeded to the jurisdiction conferred
upon {heir predecessors.! In India both ccmmon law and equity
Jurisdictions are combined in one court which acts according
1o equity, justice and good conscience in the absence of spe-
cific rules of law. 2

Much of the substantive civil law in India is to be found
in the various Acts of the legislature, viz,, Coniract Act, Sale
of Goods Act, Paiinership Act, Negoliable Instruments Act,
Transfer of Property Act, Trusis Act, Easements Act, etc,
The bulk of the adjective law dealing with civil matfers has
been codified in the Ciwmil Procedure Code. The Lefters Patent
of the various High Courts and the Acts conferring jurisdic-
tion on the various coutts in India make it abundantly clear
that in the absence of specific law and usage the courts are fo
act on principles of justice, equily and good conscience. The
principles of equily as applied to the practice of the courts
in England should be observed in the courts of British India
in cases, in which there is no law extant, which laid down a
different procedure.3 S. 151 of the Civil Procedure Code saves
in matters relating to procedure the inherent power of the
court to make such orders as may be necessary for the ends
of justice or fo prevent abuse of the process of the court,
The Code does not affect the power and duty of the court, in
cases where no specitic rule exists, to act according to equity,

+ justice and good conscience, though in the exercise of such

1, See, 3, 11, Indian. High Coorts Act, 1861, CL 18, Letters Patent;
1862, Ct 19, Letfers Patent, 1865, and ss. 1€6 and 130 Goverament
of India Act, 1115. See also Hatimbhai v. Pramroze, 51 Bom. 537,

2. Watson v. Ramchand, (1891} 18 Cal 10,

3. Nabukomarsivgh Cudhyria v. Pakh singh Nahar, (1934) 61 Cel. 956,



16 PRINCIPLES OF EQUITY

power it must be careful to see that its decision is based on
sound general principles and is not in conflict with them or
the intentions of the legislature,r Thus where rights are con-
ferred by the Code and no provision is made for a particular
fact or facts, the Courts ought to apply the provisions which
are the nearest in point-with such modifications as may be
necessary. The object of sec. 151 is to give such powers to
courts and to prevent a failure of justice!s So that where
circumstances require it, the court has always acted upon
the assumption of the possession of an inherent power to act
ex debito justitie and to do that real and substantial justice
for the administration of which it alone exists.!s

The expression *justice, equity and good conscience”
has generally been interpreted to mean the rules of English
law so far as they are applicable to Indian society and circ-
umstances, The courts?® in India will not however, apply rules
of English law which, though well established and binding
on English courts, are yet so special in their nature and ori-
gin as to be inapplicable to the different circumstances of
this country.® It is true that in the absence of specific rules
of law the practice of the English equity courts would be foll-
owed in India with necessary modifications? but the reference
to those courts must not be for the purpose of introducing
special or peculiar doctrines of English law, but for ihe pur-
pose of elucidating the principles of equity and good consci-
ence and of giving systematic and uniform effect to them.’

1. Hukumchand v. Kamlanand, (1906) 33 Cal 931. 1.2.47 Bom. L. R. 104

1b ln Hukumchand v. Kamlanand, supra, at P.932 are stated a number
of instances of ihe exercise of ‘the inherent jurisdiction of the Courl to do
justice beween the parties—also see Pransukhram v. Bai Ladkor, (1899) 23
Bom. 655; Kadala Reddi v. Narsi, (1901) 24 Mad. 504,

2, Waghela v. Shekh Masludin, (1887) 11 Bom. 551, 561, (P C.).

3. Mithibar v. Limji, (1881) 5 Bom. 506. 530, 53!.

4. Mancharsha v. Kamranisa Begam, 5 Rom. H, C. (A.C. J,) 109, Sha.-
purii v Dossabhoy, 30 Bom, 359, 362,

5. Bhaparji v. Dossabhoy, 30 Bom. 359; also see Hirabai v. Dinshaw,
51 Bom.. 167, 176 where Marten, C. J, has stated a number of instances
where highy techmcal rules of English law have been held inapplicable in India




CHAPTER IIL
GENERAL MAZINMS OF EQUITY.

“ Maxims are the proverbs of the law. They have the same
merits and defects as other proverbs, being brief and pithy
slatements of partial lraths, They express general principles
without the necessary qualifications and exceptions, and they are
therefore much foo absolute to be taken as frustworthy guides
o the law. Yet they are not without their uses. False and mis-
leading when [iterally read, these established formulae provide
useful means for the expression of leading doctrines of the
law in a form which is at the same time brief and intelligible.”

SALMOND.

WE have seen that equity was not a complete, seli-suffi-
cient system ; bu! the relief that it granted was not based on
any arbitrary rules. There were certain general principles on
which the Court of Chancery exercised its jurisdiction, These
are known as Maxims of Equity.

?‘) Bquity will not suffer a wrong to be with-
out a remedy.—The maxim ubi jus ibi remedinm
means that where there isa right there is a remedy.
Thus it has been said that if the law gives ¢ man a
right he must have “ a means fo vindicale and main-
fain if, and a remedy if he is infured in the exercise
and enjoyment of it and, indeed, it is a vain thing
to imagine a right without a remedy, for want of
right and want of remedy are reciprocal. ”! This is
the basis of a large part of equily jurisprudence, But
this has certain limitations, viz., that it applies only
to rights or wrongs which arc capable of being judi-
cially noliced and enforced. and not to mere moral
rights and wrongs.

1 Ashby v. White, I Sm. L. C. 11th Ed., p. 240.
2
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This maxim was the principle upon which the Court of

Chancery enforced trusts and uses. Trusts were pra-
ctically unknown to the common law. Similarly, the
Court of Chancery ordered * Discovery’® which the
common law courts could not. Ifa trustee committed
breach of trust and there was no remedy, certainly

rit was a wrong without a remedy. Similarly, if the

defendant had an important document in his posse-
ssion and he could not be ordered to disclose it,
certainly this was a wrong without a remedy, Equity
intervened, however, on the basis of this maxim. Thus,
for instance, a plaintiif could have a receiver appo-
inted by way of equitable execution in cases where
the judgment-debtor had only an equitable interest
in the property. Now under s. 45 of the Judicature
Act, 1925, a receiver may be appointed even at law
whenever it is ¢ just and convenient’ to do so.l

Equity follows the law.—Where a rule, either
of the common or statute law, is direct and governs the
case with all its circumstances, or the particular point,
a court of equity is as much bound by it as a court
of law, and can as little justify a departure from it.,
Equity adopts rules of common law and acts in ana-
logy to these rules whenever such an analogy exists;
in some cases equity follows the rules of law impli-
citly, and in some cases relieves against the abuses
thereof buf in no case does it contradict or overiurn
the principles of law.

This maxim may be considered in relation to legal

estates, rights and interests and in relation to equi-
table estates and rights. As regards legal estates,
rights and interests, eguity was and is striclly bound
by the rules of law and has no discretion deviate

1 Also ses O. 40, Civil Procedure Code,
2 Story’s Equity Jurisprudence, p. 42,
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from law, Thus in maiters of descent, according to
the rule of primogeniture, when a person dies intest-
ate, the eldest son is entitled {o the whole real
estate to the exclusion of younger sons and daughters,
Equity in such cases followed the law. i. e, adopted
the legal rules and would not grant relief to the
other children on whom the rule worked great hardship.

As regards equitable estates and interests, equity though
not strictly speaking bound by the rules of law,
yet acted and acts in znalogy fo those rules whe-
rever an analogy exists, The Law of Property Act,
1925, has with the exception of(I) estates in fee
simple absolute in possession and (2) terms of
years absolute, which are the only two possible
legal estates, the efiect of converting the estates
existing at the end of 1925 into equitable estates.
But these equitable estates have the same incidents

as the legal estates. Thus equitable estates are
guided by the same rules of descent as legal estates,
and rules of law are followed by courts of equity
when deciding litles to equitable estates, Again,
rules regarding the construction of covenants are
the same in equity as at law. In construing words
of limitation, equity follows the law. In short, it
supplements and assists it only; thus in executed

{rusts limitations are construed in the same manner
as similar limitations would be construed in a court
of common law; but it is not so in case of execu~
tory trusts where regard is to be had to the
presumable intent or to the words wused; so far as

statutes of limitation are concerned, though the
court of equily is not within their words it is within
the spirit of these and it never exceeds the rules,
All these go to lead to the one explanation of the
maxim that equity though going far ahead of law,z
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never goes in opposition to established principles,
and in that sense is controlled by law.!

(3).;Where equities are equal, the law will
prevail.

(4) Where there are equal equities the first in
time shall prevail ( equities rank :n order of time).

It is convenient to treat these two maxims together as
they deal with questions of priority. A person can mortgage
his property to, say, A, B, C, D, and so on. In such a case,
and in similar cases where the legal estate in‘the properly
resides in A and the equitable estate in the same property
resides in B, the question arises as to who has the prior
claim to the property. It may be, in certain cases, that
both A and B have equitable estate in the property, The
question arises as to whose claim must be first satisfied.
These two maxims lay down in a nufshell the doctrine of
priority. S. 48 of the Transfer of Property Act is a statement
of thé ‘maxim qui prior est ilecmpore, potior est jure?, thus
where a person purporis to create by transfer at different
times rights in or over the same immovable propeity, and
such rights cannot all exist {ogether, each Ilater created
right shall be subject to the rights previously created. This
priority, however, may be lost through fraud, misrepresentation

or gross mneglect of the priot encumbrancer.3
The general rule is that:—

(1) A Person in possession of the legal estate has

priority over a person having only equitable
estate. This is so because equity follgws tclile law,

(2) 1f neither claimant has the legal estate, then as

between equilable interests, the first in time
prevails,

Illustration.—A trustee in breach of trust purchased
land with the trust moneys and took the conveyance in the
name of B. B created a legal mortgage in favour of X and
then an equitable mortgage in favour of Y. The question

1. Lofas v. Maw 3 Quf., 592, Aldarson v. Madison, 8 A, C,, 497.

2. * He has the better fitle who was first in law, »
3. S. 78, Transfer of Property Act,
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arises as to who has priority : X or Y or the beneficlaries
under the trust ? ( Note : Beneficiaries have an equitable
estate in irust property, the legal estate temaining in the
trustee, ) X will have priority over Y, because X has the
legal estate, But the beneficiaries will have priotity over
Y, for both of them have only equitable estate in the
property, and whenever the cquities are equal the first in
time prevails, (Cave v._Cave (1880) 15 Ch. D. 639.)

There are three possible combinations of circumstances
in which questions of priority might arise:—

1, Prior equitable and subsequent legal estate,

A agrees to sell property X to B. In breach of this con.
tract, A sells the property to C and conveys it to
him, Here C has the legal estate and B has the
equitable estate in property X. The rule of equity is
that, it C acquired the legal estate &ona fide for
value withoul nolice of B’s equitable interest, then €
is entitled to priority over B. In order to obtainthis
priority, C must show that he was a purchaser for
valuable consideration and without notice of B’s in.
terest. It must be a case of hona fide purchase
for value without notice,

The following are the requisites of such a defence;—

(1) C must have obfained {the legal estate, or it must be
vested in some person on his behalf.
(2) C must have given consideration for the property. If C
is a mere volunteer, ¢ g, a mere donee, he cannot
claim priority over B.
(3) C must have no notice of B's equitable interest.
Priority under the new Act: Rules protecting
3 purchaser for value against prior interests,—Un-

der the new law C in the above case will take free from
B's equitable interest even if he had notice of it unless it xs/

registered as a land charge. 1
{ 8. 199, Law of Property Act, 1925,
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2 1. S, 199 of the Law of Property Act, it may be observed,
very vitally affects the rights of a person claiming a prior
equitable title. That section evinces a clear tendency on the
part of the legislature to curtail to a considerable extent the
hitherto recogmized equitable docirine or notice. Under ihat
section the were existence ‘of certamn prior interests—capable
of registtation under the Land Charges Act—though known
to a person who subsejuently acquires for value a legal title
will not in the absence of fraud affect the latter with notice
unless those prior interests have been registered wunder the

. Land Charges Act. Nor will the purchaser be aiiected by
notice of any instrument which is declared to be void or
unenforceable against him by that Act or any prior Act which
it replaces, as a result of non-registation thereof,

. I S. 2 of the Law of Property Act, 1923, gives further
! protection to a purchaser for value though having notice of
" certain other prior equitable interests, It lays down that
: notice of any equitable interest affecting the estate will not
; affect the purchaser if lhe legal estate is conveyed (@) under
~ the Seftled Land Act or (0} by Zrustees under a trust for sale
and the purchase-money 1s paid in both cases to at least
*,1 fwo trustees or a trust corporation, or if the conveyance is
i made (¢) by a mortgagee in exercise of his powers and the
\ money is paid to the mortgagee or his personal representa-
i tive, or lastly if the conveyance is made (d) under an order
. of the court and the money is paid 1ato the court, In respect
of land not subject to a trust for sale, the estate owner may
‘dispose of his estate to trustees upon a trust for sale, and
then any conveyancs made after 1925 will overreach the equ.
itable interest or power towhich the estate is subject, if the
trustees are two or more individuals approved or appointed
by the court or a trust corporation. Under the Seitled Land
Act, a person of full age beneficially eatitled to a legal est.
ate subject to equitable interests and powers, may make the
land settled land and therecby overreach the equitable intere-

sts, When the &stats is" dedlt with in the last two ways there
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are certain equitable interests which cannot be overreached,
e, g, restrictive covenants, equitable easements, estate con-
tracts, etc,

Il A bona fide purchaser dealing with the mortgagee |
or with the martgagor, will not be affected by notice of eqni-/
ties or trust affecting the morigage-money.!

The dectrine of Notice.—A personis said to have !
notice of a fact when he actually knows the fact or when but |
for wilful abstention from an inquiry or search which he ought ¢
to have made, or gross negligence, he would have knowa it;
or when information of the fact is given to or obtained by
his agent in fhe course of he business tranmsacted by him for
his principal ; any notice given to or information obtained by
the agent, provided it be given or obtained in the course of
the business transacted by him for the principal, shall, as
between the principal and third parties, have the same legal
consequences as if it had been given to, or obtained by,
the principal.?

In England the law as to notice is now stated in s, 199!
of the Law of Property Act, 1925. Under that section, a pur-{
chaser or mortgagee will be affected by notice of an instru-}
ment or fact if it is within his own knowledge, or if it has]|
come to the knowledge of his agent in the course of the same§
transaction, or if it would have come 1o his knowledge|
or the knowledge of his agent if proper inquiries had been ®
made. In the former case, it is called * acfual nofice'; in the :
latter case it is called ‘constructive notice.’ The effect of notice -
is the same, whether it be actual or constructive., There§
would be constructive notice of an instrument or a fact if i
knowledge regarding it——

. "(a) would bave come to the purchaser indirectly as the
- result of reasonable inquiries and inspections;

o

I. S. 113, Law of Property Act. ]
2, Seo 8, 3. Transfer of Property Act, and s, 229, Indian Contract Act
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(5) comes direcily to his counsel, solicitor, agent, and
in the same transaction; or

() would have come to his agent as suck indirectly as
the result of reasopable inquiries and inspections
such as would be made by an ordinary prudent
man.'

The changes brought about by {he recent legislation in
. BEngland curtailing the extent of the equitable doctrine of
notice in England have already been discussed at above,
A siriking instance of the diiference created between the
English and lndian law on the subject as a resull of s, 13 of
! the Land Charges Act of 1925 may be noted. A agrees to
i sell an immovable property to B. C, with the knowledge of
¢ the agreement between A aud B, purchases the property from
A and gets in the legal estate by properly gelting the conv-
eyance registered. The instrument containing A's agreement
with B was not registered. In England, as already pointed
otit, C will have a prionity over B. In India it will not be so
for C will be affected with notice of B's right.2

; It may be observed that the rules as to notice as applied
~in India do not differ from the corresponding English rules
' on the subject except in the case already mentioned, The
. question of notice very oiten arises in connection with mortga-

. ges, as also where a person claims to be a purchaser of a
. legal estate for value without notice,

Actga,l notice.

. .(a.) To constitute a binding notice, actual notice must be
‘definite,” i, e,, it must be given by a person interested in
the thing in respect of which the notice is issued. [t must

1, In re Cousins, 31 Ch. D. 671 ; Northern Insuraco Co. v. Whipp, 26
Ch. 482; Hewit v, Loosemore, 9 Hare 44Y, Leneve v. Leneve, 2 W, T. 175.

2. S. 40, Transfer of Property Act, Desaibhai v, Ishwar Jeshing, (1920)

44 Bom. 586; Gangaram v Laxman, (1916) 40 Bom, 498, 502; Chander
Nath.B.oy ¥. Bhoyrub Chunder Surma Roy. [1883] 10 Cal, 250" Kadar v
. Ismail, [1836] 9 Med, 119; Kishan Lal v. Ganga Ram, [1890] 13 All, 28.-

~
)
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have been regulatly and formally communicated to him;
mere vague repotts of strangers do mot amount fo actual!
notice, A mere general assertion of title by some other per

sott is not actual notice of such other's title unless it is such
~ as to operate upon the mind of any person of business and\
make him act with refereace to it.l

-_~b) The notice must be given in the same transaction or
in the course of the negotiations.

14 It must be given to the person in the character in
which such mnotice must affect him and not in any other
character,

\/(x;ay be verbal or written except when it is required
by any law to be in writing.

Constructive notice has been described as consisting
in those circumstances under which the court concludes either
that notice must be imputed on grounds of public policy to
an innocent person or that the party has been guilty of such
negligence in not availing himself of the means of acquiring
it, as, if permitted, might be a cloak to fraud and which,
therefore, in the common interest of society, should in its
consequences be as equivalent to actual notice,

When a person is proved to have had a knowledge of
certain facts or to have been in a position, the reasonable
consequence of which knowledge or position would be that
he would have been led to make further inquiry which would
have disclosed a particular fact, the law fixes him with
having himself had notice of that particular fact. For there
may be such wilful negligence in abstaining from inquiry
into facts which would convey, as may properly be held to
have, the consequences of notice actually obtained. But if
there is not actual notice and no wilful or fraudulent turn.
ing away from an inquiry into, and consequent knowledge of,
facts which the circumstances would suggest to a prudent

I+ Agra Bank v. Barry, L R. 7 H. L. 135,
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mind, then the doctrine of constructive mnotice__ought not to
be applied.!

(i) The doctrine is founded wupon the rule which
discountenances fraud of all kinds as affecting
priorties.

(z) If the circumstances are such as to put the
person on inquiry, the fact that the circumsta-
nces are such that no amount of inquiry would
have disclosed the interest would be no defence.

(i) The abstention from inquiry or search must be
such as to show want of bona fides or wiliul
blindness indicating a frauduleat design.

The following propositions may be noted:—

(1) Notice of a deed is notice of its contents, where the

{ deeds might have been inspected; but mnot where there is
* no duty to inspect.3 If one has notice of a -deed and a fair
opportunity of examining 1t, he is fixed with constructive
notice of all the instruments which his examination of the
¢+ deed would have brought to his knowledge.3

It has been held, on this principle, that notice that a

property is encumbered is notice of the extent and particulars
of the charge. Where a purchaser cannot make out his title,
but through a deed which leads to a fact, he will be affected
with notice of that fact. A purchaser, therefore, who comes
in under a document in which a trust is mentioned, must
take notice of it at his peril. Similarly, notice that a property
is leased is notice of all the contents of the lease, On
 August 30, 1894, C agreed to let for three years to S,
g;certain premises at a fixed yearly rent * with the option
;of renewal. ”  In July 1896 P surchased the prenises
f but did not come to know of the remewal clause {ill
X early in 1897. In a suit for specific performance of the agree.
‘ ment to renew by S it was held that P must be fixed with
. Blonl'lJ.o;:g? Narain v. Baney Mahadub, 7 Cal. 201; Manj: v. Hoorbai,

2 Ward, (1903) 2 Ch. 653 ; Jugal v. Kirtichandar, 21 Cal, 116,
3 Biscoe v. Barl of Banbury, I, Cas. in Ch., 287,
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notice of the contents of the agreement with 5.1 But when7
“there is no notice of the property being in any way affected
and there is no fraudulen? * turning away’ from the knowle-
dge of facts which the res gesie would suggest to a prudent
man, the purchaser is in equity said to be bona fide without
potice. ”” There is a distinction between mere want of caution
and fraudulent and wilful blindess fo plain facts,

i R e

} -

{7 (2) A lessee is similarly fixed with constructive notice

of the lessor’s title ; the more so if he purposely avoids in.
quiry or neglects it.?

(3) The fact of a third party being im possession puts’
ofte dealing with the property on inquiry as to the nature,
and extent of that occupier’s interest, The failure to pursue;
inquiry affects the defaulting purchaser with notice of the,
title, if any, under which the possession is enjoyed, and of]
a contract which he may have entered into for the purchase }
of property.’ The newly added Explanation II .to the defini-
tion of notice in s. 3 of the Transfer of Property Act provides
that a person dealing with any immovable property shall be
deemed to have notice of the title of any person who, for the
time being, is in acfual possession thereof.

(4) Notice to an agent is notice to his principal. Tof
aifect the principal with notice the following things are‘x“
essential :— (a) The agent must have received the notice ;
during the agency. (¢} The knowledge must come {o him
as agent. (¢) It must be in the same-transaction. (d) It must|
be material to the transaction, ‘(") It must not have beeng
fraudulently and collusively withheld from the principal.:
Under the newly added Explanation III to the definition of
notice in s. 3 of the Transfer of Property Act, a person

1 Lowis v. Stephenson, (1898} 67 L. J. Q B. 296,
2 Patman v. Harland, 27 Ch. D. 333

3 Daniels v. Davison, 18 Ves. 249; Hormusji v. Mankuarbai, 12 Bom.
H C. R. 26, Kondiba v. Nana, § Bom, L. R.269; Tejudin v. Govind, 5
Bom, L.R. 144, 158; Vinayskrao v. QGyanoba, 23 Bom. L. R. 1052,
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shall be deemed to have had notice of any fact if his
agent acquires notice thereof whilst acting on his behalf
in the course of business to which that fact is material,
provided that if the agent fraudulently conceals the fact,
the principal shall not be charged with notice thereof as
against any person who was a party to or otherwise cog-
nizant of the fraud.

(5) Notice that title-deeds are in possession of another
. may constitute notice of any claim that other may have;
thus a legal morigagee or purchaser who has not obtained
the deeds, will, if he has made no inquiry for them,1 be
postponed to a prior equitable estate or a subsequent equit-
able owner who uses due diligence; but mot so if he has
made proper inquiries and received reasonable excuse for
their non-production or non-delivery2 S. 78 of the Transier
of Property Act, which deals with the question of priority
in India in case of mortgages, lays down that where through
{he fraud, misrepresenatation or gross meglect of a prior
mortgagee, another person has been induced to advance
money on the security of the morigaged property, the prior
mortgagee shall be postponed to the subsequent morigagee.

, (6) Registration amounting to notice ; see notes, P. 29,
infra.

Persons acquiring interest from a bona fide
purchaser for value without notice.

A sells to B. Then A again sells to C who has no
,-ddtice of the sale to B, C again sells to D who has notice
' the sale to B. Here, C acquries legal estate for value
githout nmotice and is clearly entitled to priority over B.
What is to be noted is that D also has priority over B,
though D has notice. The reason is that D is allowed to
shelter him-self under the legal estate of C3,

1 Oliver v. Hiutson, (1899)2 Ch. 26.

2 Birch v. Ellowss, 2 Aunstr, 427; Agra Bauk v. Barr
* » “5y o . Y. L' Rt 7 'LO 70
3 Brandlyn v, Ord, (1738) 1 Atk. 571, il
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The reason of the rule of equity, that a purchaser of
property, though for valuable consideration, and taking the
" legal estate, yet with notice of a prior encumbrance, purcha-
ses subject to such encumbrance, is that such purchaser
is acting mala fide, in taking away the right of the priot
encumbrancer by getting the legal estate while knowing
that a prior purchaser has the right to it. But a purchaser
for valuable consideration, without notice of the priot right
of a third person, is not guilty of, or party {o, a fraud upon
the rights of a prior purchaser. The coutls of equity,
fherefore, will not interfere with his right fo the possession,
enjoyment and disposal of the property; and though subseq-
uently to his purchase, he may become aware of the prior
encumbrance, yet he has the rightto convey fo a subsequent
purchaser, who at the time of such subsequent conveyance
has notice of the prior right of the third person ;
and such subsequent purchaser will take the property free
from the encumbrance, for neither is he guilty of any fraud,
in accepting what his vendor had a right to convey, nor
would the bona fide purchaser without notice be able, other-
wise freely and completely to dispose of the property which
he innocently acquired. On the same principles, any subse-

quent purchaser, however remote, though having notice,
must be protected,

Effect of registration,—The High Courts in [ndia
have held different opinions on the point whether registration
by itself amounts {o notice. Thus the Bombay and Allahabad
High Courts held that registration was, of itself, good
notice to subsequent purchasers or encumbrancers.! The
Madras and Calcutta High Courts held the contrary opinion,
that registration was not, of itself, a sufiicient notice.2 Nor '

did the Privy Council3 express any decisive opinion on the

1 Laxmandas v. Dasrat, 6 Bom. 168 (F.B.); Tatyarao v. Puitappa, 12
Bom.L. R %40; Matadin v. Kazim Hossain, 13 All 432 (B.B.)
Jarki Prasad v. Kishen Duit, 16 All.478 (F.B.}

2 Doorga v. Bancy Madhut, 7 Cal, 199; Joshva v, Alliance Bank of
Simla, 22 Cal 185 . Raja Ram v. Krishnasami., 16 Mad. 301,

3 Tilekdhari v. Khedanlal, 22 Bom. L. R, 319; 48 Cal, L

-
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point, It laid down that registration does not per se operate
as nohce and the question whether .regisiration is or is not
notice, by 1tse1f depends upon ° the facts.and cnrcumstances
of each ‘case, upoft the degree ‘of cate and caution which_an
ordinary prudent man would naturally {ake for the
protection of his interest by a search.into the .register ;
that notice cannot be imputed from the mere fact that a
document is to be found upon the Indian register of deeds.
In India, the system of registration of instruments relating
' to immovable property generally prevails, and therefore rece-
ntly the legislature has deemed it necessary to add Explana-
tion I to the definition of notice in s. 3 of the Transfer of
Property Act, making it clear that registration of an instru-
ment relating to immovable property amounts to notice of
the instrument from the date of registration. In England now
under ss. 197 and 198 of the Law of Property Act, 1925, re.
gistration constitutes notice to all persons and for all purposes.

1L, Prior legal and subsequent equitable estate.

A mortgages cerfain property to B. Then A gives an
eqmtable mortgage of the same property to C. Here, B has
priority over C. But if B's conduct after he acquired the
‘egal estate has in any way contributed to the fraud which
led to the creation of C's equitable estate, then B forieits his
‘priority and C is entitled to priority over B. Such a case
_usually arises when the legal mortgagee does not obtain the

, title-deeds either fraudulently or negligently and an equitable

. interest is created because of the tiile-deeds remaining in the
« hands of the mortgagor.

In Northern Counties of England Fire Insurance Co. v.
v Whipp,2 the law on the subject was thus stated:—That the
i courl will postpone a legal morigage to a subsequent equita-
i ble security: (1) where the legal mortgagee has assisted. in -
{ 1. Walker v. Linom, {1907) 2 Ch. 104, 114.

2. [1884] 26 Ch. D. 482; Worthington v. Morgan, 16- Sim, 547; Clarke

" v. Palmer, ¥} Ch. D. 124; also see National Provincial Baunk of England v,
Qrierson, [i913] 2 Ch. D, 18.
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or connived at the fraud which_ led to the _creation of the

LT R el 2]

subsequent equltabl_ewestate of which assistance or conmiva-
nce the omission to use ordinary care in inquiring after or
keeping the tille-deeds may be sufficient evidence, where such
conduct canniot otherwise be explained, or (2) where the legal
mortgagee has made the mortgagor his ggent w:th _authority
tom?’af;e money_and_ the secunty given for raising . such money
has has by misc m:sconduct ofwt}}g agent been represented as the first
estate. But the court will not postpone a legal mortgagee fo
a subsequent equitable mortgagee on the ground of any mere
carelessness or want of prudence on the part of the Iegal
mortgagee. Mete negligence on the part of the legal mortga- 5
gee will not affect his rights, His rights will be postponed\
only if he has been guilty of fraud or negligence so gross as

to render it unjust to allow bim fo tretain his priority.!

\
£
£
|

S. 78 of the Transfer of Property Act contains a similar
rule. Where through the fraud, misrepresentation or gross
neglect of a prior mortgagee, another person has been judu-
ced to advance money on the security of the mortgaged pro-
perty, the prior mortgagee shall be postponed to the subse-
quent mortgagee. Thus neglect to recover title-deeds by a ve-
ndor from a vendee, who has secured the greater part of
the purchase-money to the vendor by giving him a mortgage
on the properly itself when the vendor has full notice that
the vendee is impecunious and a bad paymaster and thereby
the vendee is enabled to oblain a second mortgage on the
property by deposit of title- deeds, is gross and culpable ne-
gligence which postpones the prior mortgagee.s

III. Two equitable claims.

As between persons having equitable interests only, the \

prima facie rule is that the person whose equitabe right in

the property was created first will have priority over the per- l
1. Oliver v. Hinton, (1897) 2 Ch. 264; Gricrson v. National Provincial

Bank. [1913] 2 Ch. 18; Walker v. Linom, [1907] 2 Ch. 104,
2. Nand Lal v. Abdal Aziz, [1916] 43 Cal. 1052,
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:son whose equitable right was created subsequently; that is,
‘equitable rights or claims rank in the order in which they
! gre created. Thus if A mortgages a property to B, then to C
! and then to D; C and D will have equitable interest in the
’5 propeity subject to B's rights, and C's interest having been
{ created first in point of time will have priority over D's claim.

This rule, of course, applies only when the equities are
+ equal, So if the moral claims of C and D are not equal the
{ maxim has no application, Thus in the case stated, if C bas
. through frand, neglect or by any other wrongful act of his
fed D to suppose that no equitable right was outstanding in
| his favour, his interest would be postponed and D’s claum,
'1 though later in point of time, would gain priority.
As between equitable claims, if any dispute as to priority
" arises, the question is whether one party has acted in such
: a way as to justify him in insisting on his equity as against
the other!; thus for instance, a prior equitable mortgagee
" who being entitled to possession of documenis of title
omits to get them would be postponed to a subsequent equi.
table morgagee who takes the documents without notice of the
prior encumbrance.? The leading case of Rice v. Rice’ also
illustrates this rule. A sold ceitain leaseholds to M and
executed a deed of assignment of his interest and acknowle.
dged in the body of the deed the receipt of the purchase-
money, part of which, however, only was paid, The title~deeds
were given to M the purchaser, and he, on the succeeding
day, handed over the same to J, as a security for a debt
due by him to J. It was held that as against J, the vendor
A had no lienon the property forthe unpaid purchase-money.

‘ The question of priority in case of certain equitable in.
1 terests depends also on the giving of notice to certain parties,

. This has been considered in the chapter on Equitable Esta-
,‘ tes, Interests and Assignments,

+ ) National Provinces Bank v, Jackson, (1886) 33 Ch. D I, 13.

2 Parrand v. Yorkshire Bankin
g Co., (1888) 40 Ch. D, 182 Ward
Valletort, etc,, Co,, (1903) 2 Ch. 654 [prior floatipg charge postponed). v
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r , ‘l" ; /.“
w-e.,‘ !,’} W e
‘//(5) He who seeks equity must do equity.—The
person invoking the assistance of a court of equity must him-~ {

self act fairly. The court of equity is a court of conscience !
and therefore sees not merely that the defendant but also |
the plaintiff acts as a conscientious man would. This maxim -
is exemplified by a wile’s equity to a settlement ; where
before the passing of the various Married Women's Property
Acts in England a husband claiming his common law right |
asked for possession of his wife's property, courts of equity
afways insisted on his making a fair settlement in her favour.
Similarly, if an. expectant heir or any.other_ person.seeks.to l
him on_condition of hxs repaymg the moneymbormwed with
fair, interest, i. e., on his dxschargmg his obligation fairly.
Wi understand " observed Kay L. /., ““the rule to be this,
that where parties are coming simply for equitable relief
the court of equily may say ¢ we have a discretion whether
we will grant or refuse that relief, and therefore, we can
grant it upon such terms as we think right to impose because
you are asking equity, and therefore we -impose certain terms
on you. '” —In an equitable action by a borrower to recover
securities mortaged to an unregistered money-lender the
mortgagee will not be ordered to give up to the mortgagor
the securities, the subject of the mortgage except upon the
terms that the mortgagor shall repay the money which had
been advanced to him.! In Lewis v. Plunckef2 it is held
that a mortgagor in possession of the mortgaged property is
entitled to recover the documents of {itle from a mortgagee
whose claim is time barred without repaying the loan. It is
because a distinction is drawn between a case in which a
transaction is illegal and a case in which it is unenforceable.
In the latter case it has been held that the borrower can
recover a security without repayment.3

1 Lodge v. National Union Investment Company, (1907) 1 Ch, 300.
2 1937 Ch. 306.
3 Cohen v. Jester & Co. Ltd.. 1938 4 All E, R. 188,

3
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S. 51 of the Transfer of Property Act entitled a trans-
feree of immovable property making improvements on the
property believing in good faith that he is absolutely entitled
thereto, to compensatton ; the rightiul owner evicting him
must do that transferee equity, i. e., give compensation for
the improvements.

' Under ss 64 and 65 of the Indian Contract Act, the
_ party who has received any benefit under a void or voidable
! contract 1s made to restore such benelit or make compensa-
; tion to the parly from whom he has received it. The
¢+ magxim is illustrated also in ss. 14, 15 and 41 of the Specific
Relief Act.

' (6) Hle who comes to equity must come with
;’ clean hands, i. e, the person seeking relief must not him-
| self be guity of conduct (with regard to the same transaction)
{ which would disentitle him to the assistance of the court.
1'[‘he conduct complained of must have an immediate and
! necessary relation fo the equity swed for. It must be depra-
vity in a legal as well as in a moral sense and not general
depravity.! He must be clear of any participation in fraud
or similar mequxtable conduct e. g., i a person uses a label

! which is a deliberate combination oi other registered label
: with a view to represent and sell his wares as the wares of
» others, he cannot be allowed to take out an injunction
restrammg some other person from imitating his label.2 [f 4

‘mmor .child, by fraudulently .concealing his age, has mduced” '

“his trustee to commit a_breach of trust he htmself cannot
. also apphcable in cases “of benami traﬁzgf:tzons Where pro-
perty has been conveyed benami with the object of defeating
. the claim of the creditors, and the fraudulent purpose has

1 Dering v. Earl of Wmchelsea, {17871 1 Cox Eq. p. 319,

2 Abdul Xadar Alhbhoy v. Mahomed.lly Hyderally. 3 Bom, L R. 220
3 Overton v. Banister, 3 Hare, 503. T



GENERAL MAXIMS OF EQUITY. 35

been carried into effect, the real owner will not be allowed ‘}
to recover the property.! {

For further illustration of the above maxim from the

statutes, see ss, 22, 25 and 28 of the Specific Relief Act and
S. 23, Iadian Trusts Act.

~ (7) Equity looks upon that as done which ought|
to have been done.—Equity regards a person who has
incurred an obligation to do something as having done it; |
thus if land is contracted fo be sold, a court of equity will |
deem it to have been actually sold, and converted, This
maxim applies in cases of conversion, Equifas factum habet
quod fiereoportuit2 The true meaning of this maxim is that
equity will treat the subject-matter of a contract as to its
consequences and incidents in the same manner as if the
act contemplated in the coniract of the parties had been
completely executed. But equity will not thus act in favour |
of all personms, e. g., not in favour of volunteers, but only in
favour of purchasers for valuable consideration. All agree-
ments are considered as performed which are made for a

valuable constderation in favour of persons entitled {o insist
upon their performance.,

S. 53A of the Transfer of Property Act furnishes an
illustration of the above maxim and it enacts that where
any_perso. contracgs to transfer for consideration any imm-
ovable “property. by wrmﬁg 51gned by him ot _on his behali
from which the terms necessary. to _constitute the transfer
caiff)“eé——ascertamed with reasonable certainty, and the trans-...
fergg “has,, £ﬂ part  periormance . of the _contract, taken
%555essxon of the property or any part thereof, or the
transieree being already_in _possession, ¢ continues es in- possession

in part performance of the contract, and has done some act

ot i e S AT

1 Goberdhan v, Ritu, 23 Cal. 962; Kalicharan v. Rasiklal, 23 Cal, 9462,
Quddappe vs. Balaji. I. L. R. 1941 Bom. 575.
2 Fletcher v. Ashburner, 1 W, & T. 327,

3 Foster v+ Reeves, (i8%%) 2 Q. B, 285; Genesh v.Brpy, 41 Bom.198,
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in furtherace of the contract, and the transferee has
performed or is wtllmg to perform his part of the contract
then notwithstanding the fact that the contract has not been
reglstered or is mot in the form required by law the trans-
feror ‘is debarred from questioning the title of the transferee
The want of reglstratlon or the fact of the _contract _ not
being in the proper form will not assnst him since eqmty,
looks upon that as done whlch “ought | to. have bxe&e*qwgox_le
Reference may also be made to s, 27A of the Specmc Relief
Act.
(8) Bquality is equity,—This maxim expresses in a
‘ general way the object both of Jaw and equity, namely, to
effect a disiribution of property and losses proportionate to
. the several claims or to the several liabilities of ihe
persons concerned. For equality, in this connection does not
mean literal equahty, but proportxonate equahty The maxim
" is also illustrated by the inclination showa by courts to
hold a tenancy as a tenancy-in-common rather than a
joint tenancy; for in the latter case the whole estate goes
to the survivor. This maxim is of constant application {o
many transactions, e, g., contribution between {trustees,
. co-surelies and marshalliag of assets, The maxim is well
- illustrated in the case of joint purchasers; where two or
more persons advance purchase-money of an estate in equal
or unequal portions, there will be no right by survivorship
if one dies, but the survivor will be a trustee for the heirs
of the deceased. In the case of a mortgage to A and B
jointly equity will Iook upon each of them as a trustee for
the heirs and legal representatives of the co-mortgagee irre-
spective of the fact of the amount of money advanced by
each of them. Equily severs the joint tepancy on the slightest
pretext. This maxim is also expressed ¢ Fgualitas est
quasi equitas, ” i. e,, “ Equity delights in equality.!”
'E One’l;:i:, maxim may .fu.rther be i.ll'ustrated from our statutes,
1y number of joint promisors who has periormed
1 Leke v, Gibon, 1 W. & T. 198,
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the promise is entitled to compel the other promisors to}
contribute equally with himself.! Co-sureties are liable to |
contribute equally.? Legacies abate rateably.’? There is
contribution also as between co-trustees,* S, 73 of the Civil
Procedure Code and s. 45 of the Traasfer of Property Act
also illustrate the application of this maxim.

1}«- (9) Delay defeats equities:—Or, as it is technically
expressed, * Vigilantibus non_dormientibus oequitas subvenit,’’
i, e, Bquxty will not assist those who _slumber over theu'
rnghts » “lrrespective of the law of limitation a court of g
equxty will view-laches on the patrt of a person seeking relief : ;
with disfavour and may refuse specific performance or /
injunction. No aid is rendered to stale demands. A person
seeking any equitable relief is particularly bound fo prosec-
ute his claim with diligence. Everything depends upon the
merits of each case. For__example, when a person wants a
mandatory _injunction, his s laches_will defeat _his__claim to_ it,
A court of equity has always refused its aid to stale ’i
demands where the party has slept upon his right for a great :
length of time. Even a comparatively short period of delay °
not satisfactorily acconnted for tell heavily against the !
plaintiff in equity in respect of equitable right or for equitable /
relief. The rule does not, however, apply where the party is!
disabled from bringing an action by fraud or inevitable!

reasons.’

This maxim will not apply to legal or equilable claimsf
to which the statutes of limitation apply expressly or by an-‘i‘
alogy. In such cases, delay so far as it is within the statu.
tory period will not defeat a claim.

(10) Bquity imputes an intention to fulfil an f
obligation.—Thus if a man covenants to buy and settle ;
land and subsequently buys the land but dies without settling /

1S.43; 1. C. Act 2. S, 146, L. C Act, 3. 330,1. S. Act.
4,8, 27. 1. T. Act.
S. Per Lord Camdon in Smith v.-Clay, 3 Bro, C. C, 640, n.
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it, a coutt of equity will presume that the purchase was made
with the intention of fuliilling the obligation of settling it. S.
92 of the Indian Trusts Act gives effect to this maxim. The
equitable doctrines of performance and satisfaction are based
gpon this maxim.!

(11) Equity looks to the intent rather than to
the form, i. e., it, regards the spirit and not _the.letter of
the law ; the actual form of the tramsaction is not so very
material as the actual intention of the parties. entering into
it” This maxim is illustrated by the doctrine of penalty and
forfeitures, and the court of. equity relieves against this, This
maxim is also useful in determining whether a particulat
transaction is a sale or mortgage.

If a sum of money specified in the bond be penal, a court

" of equity refuses to enforce payment thereof in full, even

" though the parties expressly state in the bond that the specified

- sum is the amount of the agreed damages for breach of the
conditions of the bond.’

(12) Equity acts in personam (' Aequilas agit in
personam.” ).—This maxim is one of procedute rather than of
substantive law. It is the widest and most important of all
the maxims. In a sense, it comprises the whole of equity. It

* gives a court jurisdiction in cases relating.-to. fauds which-
" are oitside its_jurisdiction, The importance of the maxim lies
in the different modes of enforcement of the decrees of the
courts of law and the courts of equity. The court of equity
originally did not attempt to enforce its decrees by execution
against the defendant’s property but it enforced them by pro-
cess against the defendant’s person. Its decrees were orders
to him to do or to abstain from doing certain acts. If he did

not obey the orders, he was arrested and imprisoned until
he obeyed.

1. Biandy v. Widmore, 2 W, & T. 404,

2. Peachy v. Duke of Somerest, 2 W. & T. 250; s .
Contract Act, ee s. 74, Indian
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The application of the maxim was brought into action,
particularly, in cases where the land in question was outside
the jurisdiction of the court. In such cases if'the parties
were in England, the Chancery Courts had no hesitation in
trying these suits provided they were actions suitable for a

Court of Conscience, and provided it could efficiently try them
and could give an adequate remedy. A court of equiry only
assumes jurisdiction in relation to land abroad, where-as be-
tween the litigants or their predecessors some privity or rel-
ation is established on the ground of contract, trust or frdud.)
Thus in cases of trusts, specific performance of contracts,

foreclosure or redemption of mortgages or in the case of land
obtained by the defendant by fraud, the court may very well
assume jurisdiction even though the land in question may be
outside the jurisdiction of the court. In such cases, though

common law would not allow interference, equity comes in
for the sake of justice, for the courts of equity in England
are and always have been Courts of Conscience operating in
persoram and not in rem; and in the exercise of this personal

jurisdiction they have always been accustomed to compel the
performance of contracts and trusts as {o subjects which were
not either locally or ratione domicilli within their jurisdic-
tion.! Or course, the court cannot in such a case issue exe-
cution in rem but can do so in personam only, -i. e, by
attaching the person or. goods of the judgment.debtor.  within
ifs ts jurisdiction till he comghes thh _the _judgment. But
the court of equlty wsll not mterfere when the title to the

Nonpatantear e <72

land is itself in questlon that case would be governed by
{he lex loci res sifae, i. e., law of the place where the sub-
ject-matter is situated ; nor wﬂl the 1urlsdlctlon of the court

vt P N

to acl in personan. be exercxsed where the defendant occupies

such a_position as to be exempt from such gurxsdxctxon, e g,
e e ey s T A gl A
a foreign Soverexgn or Government “It cannot enforce the -

e i st

contracts of a foreign Qovernment €ven against the property

R T PRI

1, Holkar v. Dadabha, 14 Bom, 353; Penn v. Baltimore, | W. &1 755,



490 PRINSIPLES OF EQUITY.

of such Government in England.’

-

In the leading case of Penn v.Ballinore, the plaintiff and
defendant being in England, had entered into articles for
seitling the boundaries of two provinces in America—Pennsy-
Ivania and Maryland—and the plaintiif sought specific perfor-
mance of the articles. The principal objection was that the
property was out of the jurisdiction of the court, It was held
that the plaintiff was entitled to specilic performance of the
articles, for the court acts in personam.*

High Courts in India have all the powers of a court of
equity in England of enforcing their decrees in personam.
In the proviso to s. 16 of the Civil Procedure Code, we have
an application of the maxim ‘‘ Equity acts in personam. "
Where the suit is to obtain reliel respecting or compensa-
tion for wrong to immovable property, the Indian courts
would assume jurisdiction if the relief sought can be obtained
through the personal cbedience of the defendant, i. e., if the
defendant resides or carries on business, within the Jocal
limits of the jurisdiction of the court in which the suit is
institated../n Holkar v. Dadabhai, the Bombay High Court
held that the court had jurisdiction to try a suit for specific
performance of an agreement made in Bombay, but relating
to land situate outside the jurisdiction. On the same princi-
ple it has been held by that court that a suit can be enter-
tained in Bombay wherein a mortagee seeks to enforce his
mortgage by sale of lands mortgaged which are outside the

jursidiction of the court, if the mortgagor resides within
its jurisdiction.*

1 White or Tudor's Leading Cascs, p. 635, Cf s. 856 Civil Proeedure
Code,

2 Penn v, Baltimore, [1750] I Ves. 444.
3 Holkar v, Dedabhai, 14 Bom, 353.

4 Hetimbhoy v. Framroz Dinshaw, [1927] 29 B, L. R. 498, [F. B.] ;

1 o " Ve tnal S ndica N l I
2 Bom. L' R. 1281, OVQrmled, ynai te 1920



CHAPTER IV.

a————

TRUSTS.

“ A frust is the binding of the conscience of one to the
infention of anofler.” BACON.

Origin of trust.—The origin and history of trust is
complicated and difficult fo trace, The modern trust fraces
its origin to the ancient ‘ use’ and it was therefore said to
be ¢ the daughter of the use, ” The several stages through
which the trust, as we know it, had to pass may be briefly
noted. After the Norman conquest the fheory of law was
that all land belonged to the Conqueror (William); he divided
the land among his followers for_military..seryice; at first
such a person held the land only during his hietime but
gradually he acquired the right of ownership and alienation.
There were a number of dxsabxhtxes ,attached, however, to
of conveying parcels of iand_to krg_l_lgwus “houses grew. up
The law looked upon these conveyances with jealous eyes
because no military service could be expected from the
owners of these houses, and there could be no escheat of the
land as in the case of the death of an individual. The
Statute of Mortmain was passed to, put a stop to such
direct conveyances to religious houses. To_evade the btatute,
the clergy resorted fo the deyice of_havmg conveyanées made
to a_third person 1 to the use of or _in trust for themselves
(the clergy) Other people also began to take ¢ advantage of
this device- and the practice of conveying land 1o A to The use
af or in frast for B grew up, Here A was regarded as
the lawful owner of the property bul the court of equity
compelled him fo account for the profits to B, .Thus-the:
{rusts_in favour of persons began to be fecognized and en-
_forced. This practxce of conyeying land to a person fo the
use of another was very much in vogue because it freed the

R T L IR T i A VRNt —

A1
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owner of land from certain burdens attaching to his owner:
ship, e. g., wardshxp, mamage escheat etc. He could do it
by conveying land to a'friend or a party of iriends for his
own use. The result of such a conyeyance would be that_he
would have the Pro its and en;oyment of the land, while the
person to whom the land is _conveyed wou[d be the l_egal
owner., By virtue of this scheme he could evade—

(1) the feudal burdens of wardship and marriage ;
i (2) the law of forfeiture for treason ;

(3) the Statutes oi Mortmain ; and
- (4) his creditors.

These malpractices became very prevalent, and to put

_an end to them the Statutes of Uses was enacted where-
by in case of a person holding lands to the use of another,
' he who had the use was deemed in lawiul possession of the
actual estate, Thus if land was conveyed to A for the use
of B, the Statute of Uses did not recognize A’'s legal owner-
_ship, but, on the contrary, declared B o be the legal owner.
The object of this Statute was to abolish uses and trusts,
But the object was not attained inasmuch as the Statute app-
lied only to freehold property which alone was capable of
seistn, and did not touch personal property, leaseholds, copy-
holds, etc. It further applied only to passive _pses. and not
where the person to whomt land was conveyed to the use of

another person had to perform some duty for the benefit of
another person. -

Further, the object of this Statute was frustrated by the

i decision in Tyrrel’'s ¢ case which matks an epoch in the

 history of trusts. That case decided that there could not be a

use upon a use; thus the first use only was executed and if

. a use was engrafted upon a use, the letter could not be exe-

..cuted; that is, where land is conveyed to A to the use of B,

" to the use of C, the use in favour of C could not be enforced

> at common law. The courts of equity, however, intervened
_and gave effect to the _use 1 favour of C, on the principle
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that though B, the owner of the first use, took the legal |
estate, he held,it only for the benefit of C who had the|
second use. The second use is called a frust. It wasin this in-
genious way that that the Statule of Uses was evaded and effect E
was given 1o the second use.

Definition of trust, trustee, beneficiary.~Trust is
an obligation annexed to the ownership of property and aris-
.ing out of confidence reposed in and accepted by the owner,
or declared and accepted by him for the benefit of another,
or of another and the owner. The person in whom the con-
fidence is reposed is a Zrusfee; a person who reposes confide-
nce is the creator of the trust or settlor, and the person for
whose benefit the confidence is reposed is the beneficiary or
the cestui que trust. (S. 3, Indian Trusts Act.)

Different definitions of trust are given by English text-
book writers, Snell, Story, Smith, lndermaour, Underhill and
others. Sfory defines it to be an equitable right, title, or
interest in property, real or personal, distinct from the legal
ownership thereof. Smifl defines it as a duty deemed in equ-
ity to rest on the conscience of a legal owner. Srell calls it
a beneficial interest in or beneficial ownership of real or pe-

rsonal property, unattended by the legal ownership. As now
understood a trust is:—

(1) As regards a trustee, a duty arising out of legal
ownership or other legal interest for benefit of ano-
ther, and

(2) As regards the cesfui que frusf, a beneficial interest
severed from legal interest, i. e,, equitable ownership,

Classifiration of trusts.—Trusts may be classified
as follows: .,

I. {1) Public or charitable,
(2) Private.

IL (1) Express, i. e, one which is clearly and directly
- . created in express words by the settlor.
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(2) Implied, indirectly gathered from unexpressed but
presumable intention of the settlor,

(8) Constructive, arising by operatidn of equity in
favour of another, -
IlI, (1) Por value.
(2) Voluntary.

1V. (1) Executed, i. e, when it is fully and finally decla-
red by the instrument creating it.

(2) Executory, when the settlor has given general
directions for future conveyance.

TRUSTS.
I

[ [
PUBLIC, OR PRIVATE.
CHARITABLE |

|

I l |
EXPRESS. IMPLIED.  CONSTRUCTIVE.
|

I I
EXECUTED. EXECUTORY.
BOTH MAY BE

I

| l
FOR VALUE. VOLUNTARY.

Seope of Trusts Aet.—The Indian Trusts Act deals
with private trusts only: s. 1 exempts public or religious
chraitable trusts ifrom the operation of the Act, It also
saves from its operation the rules of Mahomedan Law
relating to wakf.

Creation of trust.—A trust may be created by a
deed -‘:",{i’,.,‘iif-os’ or by will. It may be created by word of
mouth or in writing. It is not necessary that the word “trust’
should occur in the writing in order to establish a fiduciary

relationship. It is of 0o consequence that the word is not
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used if the sense is clearly there.,! Any words that show that
the donor, at the time he speaks, means to divest himself
of all beneficial interest in the property are sufficient for
the purpose of creating the trust.2 When it is created by
word of mouth it must, however, be shown that there was
either an express declaration as to the trust or that there
is evidence of language or expressions used by the owner
of the property to indicate wilh reasonable certainty that a
trust was created. If there is no express declaration or if
there is no language from which the court can infer that a
trust was declared or created, then there must be atleast
evidence of acts or conduct to show that the owner of
the property intended to constitute himself or another person
& trustee of the property for someone else.3

The three certainties —To constitute an effective
declaration of trust, the language used must make it certain
(1) that the settlor intended to constitute a trust binding
in law on himself or the person to whom the property was
given, (2) that he intended to bind definite property by the
trust, and (3) that he infended to benefit a definite persoa
or persons in a definite way.® These are technically known
as the three certainties essential for crealion of every trust,

Certainty of words.—The words must be capable of
being construed as imperative and not merely discretionary
on the first taker ( trustee ) of the properly. Merely saying
I hope or desire " does not satisfy the requirement of law,
and words are not construed as imperative if there are
other words to deprive them of that efiect, mere use of the
word “ trust ¥ does not create ome if the trust is mot
intended,’

Certainty of Subject-matter.—The subject-matter

f. Merbai v. Parozbai, 5Bom. 268, 278; Re Fazalbhii Mills Ltd., 38
Bom. L. R. 541,

2, QGrant v. Qrant, 34 Beav. 623.

3, Madhavprasad v. Mongilal, 30 Bom. L R, 189.

4, 30 Bom. L. R, 189, supra.

5, Mamori cage, [1902] A. C. 56.
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of a trust must be certain. The first taker (trustee) should
have no discretionary power to withdraw any part of the
subject-matter from the object of the trust;! e. g, mbere
there is an absolute gift to onme person coupled with a
recommendation that the donee shall give to a certain other
‘ person what shall be left at his death, the subject is
uncertain.?

Certainty of object.—The object, i. e, persons
intended to have the beneiit of the recommendation, should be
such as may be ascertained with reasonable certainty. The
person must be named or at least the class out of which he
is to be selected must be defined,;

Effect of absence of certainties.—If the first
certainty is absent, i.e., there are no definite imperative words
creating & trust, mo trust is in fact consiituted. The result
is that the person fo whom possession of the property has
been given takes the property for his own benefit. Where the
second certainty is absent, a trust is constituted because
there was a definite intention fo constitute it, but it is void
for uncertainty as there is no proper designation of the
property to be aifected by it. Here, too, the person in poss-
ession of the property will take it beneficially, In the case of
the absence of the third certainty, a trust is constituted, but
it is void for uncertainty, and the benecficial interest will
result to the settlor, or if he is dead, to the persons. entitled
to his property under the law of succession.

‘Who may create & trust.—Any person capable at
law or in equity of alienating fo any extent property or an
interest in property is {o the same extent capable of creating
a {rust in that property or interest4 It may be created by
every person competent o contract and with the permission

1. Buggins v. Yate, 9 Mad, 22.

vespz...Ggactnstable V. Bull, 3 Deg. & Sm. 411; Megison v. Moore. 2

3. Sall v. More, | Sim, $34; Re Williams, (1897) 2 Ch. 12,
4. Palsbury’s Laws of England, Vol, XiiI, p. 9.
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of a principal Civil Court of original jurisdiction, by or on
behalf of a minor.l
There must be nothing to restrict the power of the settlor
in this behalf, The question will also depend wupon the
personal law of the parties. A settlor cannot create a_trust
of a_merely, beneficial interest under a subsisting trust2 In
England a sovereign can create a trust in respect of his pri-
vate properiy; so can a married woman; but a corporation
canfiot; nor can bankrupts, convicts or lunatics.
Purpose of trust.—A trust can be created only for a
lawful purpose.
Purpose is lawful unless when ;—
(1) it is frandlent ; or
(2) it is forbidden by law: or
(3) it is such that if permittcd, it would defeat the pro-
visions of aay law ; or
(4) it involves any injury to the person or property of
another ; or
- (5) it is regarded by the comt as immoral or opposed
to public policy.
If the purpose is unlawful the trust is void. A trust in
respect of any immovable property siluate in a_foreign coun-
iry must also be_lawful according to.the law of that country 3

Who can be a trustee.—— [Any person who is capable
in law of holding property in his own right may hold the
office of trustee in respect of such ptroperty.] Thus all all persons
including married women, corporations, aliens, are capable
of being trustees. But where the trust iavolves the _exercise
of discretion, it is necessary,_that he & must be a 4_person_coms,,
peteni to contract LAl persons who are competent to cont-
ract are not however, necessarily fit to be trustees. The
following are not proper persons to be. appointed trustees; a
person domiciled abroad, an alien esemy, a person having

. L.T.Ad, 8.7,
28, 8 LT Acte
38 4,LT, Act
48, 10, LT, Act,
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an Interest inconsistent with that of the beneficiary, a person
in insolvent circumstances, and a married woman and a minor.y

‘Who may be a beneficiary.—Every person capable
of holding property may be a beneficiary. He is not bound
to accept the interest under the trust, He may renounce his
interest by disclaimer addressed to the trustee or by setting
up a claim inconsistent therewith.2

Acceptance of office.—-Office of a trustee is ore of
confidence at a person’s free will to accept or refuse, and no
one is under any legal obligation to accept it. It may be
accepted by any words or acts of the trustee indicating with
reasonable certainty such acceptance; but acceptance is
presumed if the trustee does not disclaim within a reasona-
ble time.3

The effect of disclaimer is to prevent the property vest.
ing in that person. If one of two or more {rustees disclaims,
the property vests in the other trustees; no formalities are _
required as to acceptance of office ; it may be by words or
conduct, i. e., by proving the will of the creator of the Arost
or domg an act referable to the character _as_trustee, by .
executmg the settlement, or bringing action as to trust pro-
perty in his name, advertising trust property for_sale, etc. _

The English law on the subject is the same; no one is
bound to accept the office. He can disclaim it, but then he
should disclaim by deed and without delay; but if he has
once accepted, he cannot renounce except wunder certain
circumstances; acceptance to be implied must be a result
of acts done referable to the character as trustee. A trustee
canpot accept a part and disclaim the rest.

Requisites of a valid trust.—l. The Indian Trusts
Act requires that the aulhor of the trust must indicate with
teasonable certainy by words or act :—

1 S. 60, Exp. [1], L. T, Act.
28 9, LT. Act.

3S. 10, L T, Act.
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(1) an intention to create it,
(2) the purpose thereof,

(3) the beneficiary,

(4) the trust property.

No fechnical expressions are needed.i It is sufficient if
the meaning is clear. The words must show an intention to
create a trust with a reasonable certainty; the purpose of
the trust, the trust pfoperty aad the beneficiaries, must be
indicated and in such words that the trust could be adminis
stered by the Court if occasion arose;2. They be may followed
by words expressive of confidence or desire; but then they
must be eapable of being construed as imperative e, g, “1
have no doubt,” “I have full confidence,” etc,, and not
merely saying “ 1 hope.” See * Precatory trusts > (infra).

Il. The property must be fransferred..to_the trustee un.
less the trust is_ declared d by._a will, or the author of the
trust is hlmselt li one ¢ 9.2. the t trustees 3 If the author of the
ffast is ome of the trustees it is enough then no transfer is
necessary, for the settlor changes the character in which
he holds the property4 In order that the owner of the
property may constitute himself the trustee it is necessary
that he must use language to show that there is a clear
intention on his part to affect his proprietary rights. A
trust cannot be presumed merely tecause a father or husband,
opens an account in the name of his son or wife,

1. If the property is immovable it must be declared
by a non-testamentary instrument in writing ( signed by

1 Cox v. Page, 163.

2 Patel Chhotabhai & Others v. Jnan Chandra Bassk. 62 . A, 146=
37 Bom. L. R, 567.

3 Bai Mahskore v. Bai Mangla, 13 Bom. L. R, 570.

4 Dhondo v. Keshav, 7 Bom. L. R. 179.

5. Ashabhai, 9 Bom. 129 Chanmbers v. Chambers. A. L R. 1944 P.C.78.
4
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the author of the trust or irustee ) and registered; of by
will of the author of the trust or trustee.!

If it be movable, it should be declared either as in the
case of immovable property, or the ownership of the trust
property should be transferred to the trustee. No such tran-
sfer, however, is possible nor is it necessary, when a person
constitutes himself the trustee.?

S. 8 of the Indian Trusts Act forbids a trust upona trust,
or a irust of a mere beneficial interest. A Parsi settlor crea-
ted a trust of his property, giving a life-interest in onefiith
of the estate to each of his five children, and after the death
of each of them dividing his or her share among the issue
of the child. B, one of the daughters of the settlor, had a
daughter G, who died during B’s lifetime making a will by
which she made a trust of the property which would come
to her share on B's death under the trust-deed. The disposal
is valid inasmuch as it was a trust of the actual property
given by the trust-deed to G receivable by her on the death

of her mother B, and it was not a trust of a mere benefic:al
interest.?

) Precatory trusts.—The Trusts Act does not require
'fhat there should be express words to create a valid trust.

1. In England before the Statute of Frauds came into operation, trusts
of every kind of property could be created by parol and were not required
to be 1n writing By ss. 7 and 8 of the Statute, all express trusts of land
are required to be 1n writing signed by the maker thereof legally entitled
to do so 8 9 requires grants and assignments to be in wnting signed by
the party granting or assign'ng the same S 53 of the Law of Property Act,
1925, now requires a trust to be evidenced by writing. The section does not
touch the creation of implied or constructive trusts. A trust of pure personalty
does not require to be in writing.

. tInlln.dm. 8. 5 lays down rules as to when wniting is required to create 8
rust. It is only a trust of immovable proper.y that mast be in writing and regi-
stered. While 1 trust of movable property can be created by parol. ¢

2. Ss 5and 6,1, T, Act, (1911) 13 Bom L. R. 69.

3. Pestonp J .
LR nit Jalbhoy Chichgar v. Jalbhoy Jehaneir Chichgar, 36 Bom.
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It is no! necessary that any fechnical words or formal ezp-
ressions should be rsed. Settlors ofien uze the wwords “hope,”
“wish, ” “{ully confident,” « heariily beseech.” when they
give the property absoh:telﬂ to a person; in such cases reco-

.mmendztion or the words of eantreaty were held by the court
of equily to amount to what is techaicaily kcown as “ prec-
atory {rost” zpd {he trust was given effect fo, The docirine

of precatory irusts applied to ssitlemenis infer vivos as well
&s to wills,

The court will cot allow a precafory {rust to be raised
unless on a consideration of zll ihe words employed it comes
to the conclusion that it wes the in'ention of. .the setflor.fo

B om g »,,ue

create 2 trust; znd the moZern tenévn"y is avamst the esla-
*:-—"“""‘"' o
blishment of such frusis. In  Afussoorie Bank y, Raynor; the

e YT e

wotds nsed in the will of R were. 1 give o my wile Mary
Amne Rayror, the whole of my property, both real and per-
sonzl, feeling confident that she will act instly to our children
in disiding the same whea no longer required by her”; it

was held that {the widow took an absolute interest and the
docirine of precalory trusts did not apply. The couort, in con-
struing suck an insirument, will gather the intention of the
testator as {o the creation of the trust from the whole instru-
ment. YWhere a gift is og the face of it absolufe, the mere
expression by the donor of his hops, confidence or desire that

AL e

the dogee shail use the thing given for_a _certain _parpose,
vill not make the dsn,a 2, tzn tee of if for those purposes,

K kO T\T 7 g it TSI

zmlecs’"’i “Clezriv D:wars from %he comazt ana circumstances

Lt I MIRC g

that ihﬂ donor mteniﬁd his hops, confidence ‘or desire ~ to be"

R bl LT e s bt o e T

bxndmé in Jaw npon the donge, Z In Gregory v. Edmundsorns

LR -

there was a giit of Stozk fo 2 person, the testator adding pa-
rentheticeily *“ to enabk him to assist such children of my

decezSed brother as he may find deserving of encouragement, ”

and it was held that no trust was created for the brother's

children. The decision in In 7e Adams and the Kensinglon Ve-

stry* marked the final repudiation of the old rule as {o pre-
1. {13223 7 A. C. 33L.

Z $ﬁa’—au 3 Ifedz—g o ases i Ec:’h’, p. 64
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+

catory trusts. The old rule was that where a giit, however
absolute in terms, was accompanied by a reqiiest or wish on
the part of the donor that the donee should use the pro-
perty given for a certain object, that prima facie bound the
donee in law so to use it.

Prob.—(a) A devised and bequeathed real and personal
property to his wife B for her life with power fo dispose of
all of it as she might judge best, he relying on her discretion
and that she would dispose of it in accordance with his
wishes with which she was perfectly acquainted. There was
some evidence of {he testator having communicated some
wishes to his wife but none as to what they were,

(b)) A devised and bequeathed property to his wife B
under the firm conviction that she would dispose of and
manage the same for the benefit of their children.

What interest does B take in these cases ?

A.—(a) B takes the property for her life ; she is a
trustee for objects unascertainable and there will be a resulting
trust for heir at law or mnext of kin according as the

property be real or personal ; the objection of uncertainty
will not apply.

(6) The words “firm conviction” creat precatory trust

and B is to hold as a trustee for the children and mnot for
herself absolutety.:

A
N e

. » Power in the nature of trust ; power and trust
-+ distinguished.—Where a person 1s invested with power
.+ to determine the disposition of pr*qpégﬂtymgf which he is ot
£ the owner, he is said to have power of appointment over such
property.? Powers are of two kinds, (1) general and (2)

17 " special. In the case of a general power of appointment, the

) - ~donee of the power can appoint the property to any person
; © or persons, and in such proportion as he thinks fit. While in
. the case of a special power of appointment, the donee has to
b exercise the power of appointment in favour of a particular

i Lidard, 28 Beayv. Y66

2.5.69.1S. Ac, 1925.
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person ot persons named by the domor of the power. These
special or limited powers are often in the mnature of trusis,
Where a person in terms which fmport a duty to exercise the
power is empowered to apply property for the benefit of such
members of a spacifted class of beneficiaries as he in his
discretion thinks fit, and there is no gilt over in the event of
his not exercising the power, a {rust is creafed in favour of
that class and the whole class, if and so far as the trustee
does not exercise his discretion, takes the property in equal
shares. The power does not assume the nature of a ftrust if
there is a gift over in the event of its being not exercised or
if the language does mot istimate an intention to make the
exercise of the power a duly or to benefit the class other-
wise than by the exercise of the power.! This power, though
apparently imperative, is not imperative but is merely option-
al ; at differs from a trust in this, that while in a trust the
power of imperative, here it is optional. The legal consequ-
ences of these are that the court will never execute (enforce)
a mere power but it will always execute a trust; and a
power in the nature of trusts is midway befween these., A
court of equity will execute 1t so far as it can, to give effect
to the intentions of the seitlor in case where such a power is
not discharged by the person.?

Wt distinguished from bailment.—The {tryue
~fiature of distinction betweena trust and a bailment will be
apparent from the following illustrtion:-

A deposits with or lends a quantity of books to B. Here,
A is the bailor and B is the bailee of books. B sells the
books to C, the sale being unauthorised by the terms of
bailment. C, though he purchases in gooh faith and without
notice of A’s rights, does not get a good title to the books,
A can sue C for recovery of the books and will succeed in
recovering them because C bought them from B who was

1 Halsbury’s Laws of England Vol. XIHI, p. 17,
2 Burrosghs v. Phiicox, 5 My. 72 ; Brown v. Higgs, 8 Ves, 561,
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not the owner of them, Now take the case of a trust. X
holds books as trustee for Y. In breach of trust, X sells them
to S who buys in good faith and without notice of the trust.
Here S is the owner of the books and Y has no rights
against S who is a bona fide purchaser for value without
t notice. Thus the difference between a trust and a bailment is
that whereas the bailee has only a special ownership in the

‘ in the goods bailed, the trustee has the full ownership of the
goods he holds subject, of course, to the trust.

TN i vt P AONIL

CHAPTER V.

The distinction between trusts execuled and executory=—Rule
in Shelley's case—~-Voluntary trusts~TIrusts in fraudof and for .
benefit of creditors —Secrel trusts—Liability lo see {o application
of purchase-money by Irusiee.

o

L ,Executed and executory trusts.—This is one of
B _ttie modes in which trusts (express) are classified. As held
_~" in Egerlon Brownlaw,! a trust 1s ‘*execuled” when it is
Rk ihlly and finally declared by the instrument creating it, i.e,
% + where the lmilations are complete and final and nothing
-~ is left to be done, but merely to take the limitations and
V convert them into legal estate ; in such cases it is technically
; said that “ the settlor is his own conveyancer.” As opposed
* to this is a case where the express trust, though expressly
intended, is not espressly stated ; where the seitlor instead
of pulting into words the piecise nalure of the limitation,
leaves them for the trusiees to execute, saying they were
his intentions, the trust is * execatory.” The difference in
short comes to this-—in trusts “ executed ” nothing whatever
is left to be dome to consfitufe it, the {rust being finally
declared by the instrument which evidences it; in trasts
* executory ” something is left to be donme.? There is a mere

1 4 H, L. C. 210,
2 Miles v. Herford, 12 Ch. D. 691.

Vol
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direction to convey upon certain trusts, the instrument which
contains the direction not by its own force constituting the
trust or effecting the conveyance which it directs.

Agnew defines an executed trust as being one that is
complete in itself, the author having finally declared what
interest the beneficiary is to take and having leit mo discre-
tion to the frustees, An executory trust on the other hand
is one in the declaration of which the settlor has indicated
the objects only in outhme, leaving the details to be filled in
by another and more formal instrument.! [i a settlor says,
“I convey my estate to B in trust for C,” it is an executed
trust ; if he says, “ 1 by my will give my property to trus-
tee, B and C on trust to cause it to be settled on my
daughter,” it is executory. In one case the first conveyance
itself conveys the estate, and in the other another conveya-
nce is necessary.

No doubt in a sense all {rusts may be said to be execu-
tory, but a court of equity distinguishes an executory from
an executed trust in the manner stated above—the test
applied being, whether the settlor has been his own convey-
ancer. The eftect of this distinction may be gathered from the
different ways in which tlhese trusts are construed by courts of
equify. In the case of executed trusts, the same construction
is put on techaical terms as is put by-law courts on limita-
tions of legal estate. Thus the rule in Shelley’s case,? which
is merely a rule of law, would apply if an estate is given in
trust for a person for life with remainder in trust for the
heirs of the body of that person ; and such a disposition would
give that person estate tail. In executory trusts the court
will endeavour to gather the intention of the setilor from the
whole instrument and to follow that regardless of all techni-
cal rules such as the rule in Shelley’s case. In case of such
a trust it is discretionary to put any construction consistently
with the intention of the parties; in fact the language is

1 Strahan’s Lesding Cases, p. 82,
2 See p. b5, infra.
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subordinated to the intent, the main thing being the infen-
tion of the seltlor.

Where execubory trusts arc found.—Executory
trusts are generally to be foundin marriage articles aud wills;
in each of these there is a distinction obsersed in determin-
ing the mecessary intention. In marriage articles the very
nature of the instrument gives a clue to the intention, which
is none but making provision for children of the marriage ;
ihe parents get a life_estate, and not estate tail so as to bar
children. In wills, on the other hand, it is the contrary; the
court knows nothing of the real object and hence the lan-
guage used can alone lead to the inference as to the intention;
thus the words in a will to the husband and heirs of his
body * will be construed to give an estate 1iail, uniess cont-
rary intention appears, and not merely life estae as in the
case of marriage settlement.l

Prob—By his will a testator devised cerfain lands to
trustees in trust to convey them to A for life and after his
death to {he heirs of his body. Would it make any differ-
ence if simila1 words were used in martiage articles? How
would you construe these ?

A—This is a case of a trust executory, and it isin a
will; the court will look to the intent as evidenced by the
strict import of terms in the absence of anything to indicate
the contrary; of course, in case of marrige articles, its nat-
gre itself indicates the inteation, i. e., that it is for the bene-
fit of the issue of the marriage and so the husband (A) has
only a life estate; whereas the same words used in the wiil
would give A an estate tail,

i The rule in “ Shelley’'s case.”—It is a rule of in-
<"\ terpretation affecting the disposition or devolution of freehold

e

]
2

la.nds when given 1o a person and his heirs or the heirs of
his body, Thus, for instance, if A by any gift or conveyance
(by deed or will) vakes an estate of irechold, and in the

1 Sweetapple v, Bindon, 2 Vern, 536 Papill :
Trovor v, Travor, P. W 622,, ; Papillon v. Voice, P, W. 571{;
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same gift or conveyance an estate is limited, either mediately
or immediately, to his heirs or the heirs of his body, the
wotds ¢ the heirs® are words of limitation of {he estate of A

and not words of giit to the heirs, The heirs, if they should
take any interest, must take as heirs by descent from A, for
they are not constituted by the words of the gift or convey-

ance purchasers of any separate and indepenaent estate for
themselves, The grant is construed as simply showing or mark-
ing out the estate that A is to take and not as conferring
any estate on the heirs.

The effect of the rule was that if there was a giit of
land to A for life with remainder to his heirs, A took the
land in fee simple and got the right to deal with the whole
fee simple; since it was in the same conveyance that an
estate was given to A as well as to his heirs. And the same
was the effect when some other estate was put between A’s
life estate and the gift to his heirs, Thus if there was a gift
of land to A for life, ramainder to B for life and the remai-

nder to heirs of A, this also would be the case of same con-
v;eyance giving an estate to A and his heirs with the result
that after B’s life estate the property must devolve as pro-
perty of A in fee simple; the heirs of A would not by virtue
merely of the conveyance get any interest directly; so that
if A were by his will to leave the fee simple to his second
son the eldest son would not be able to claim the property.

This rule has been applied in the case of express privale
trusts which are already executed, but not so invariably in
case of executory trusts, in which case its applicability depe-
nds upon whether a conirary intention is or is not expressed
or implied by the auihor or the trust. Thus where the inten-
tion is apparent, as in the case of marriage articles, the rale
has never been applied. The rule, however, will apply {o an
executory trust arising out of a will where the court cannot
ascertain the intention of the testator. The rule is abolished
by s. 131, Law of Property Act, 1925,
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Indian Law.—The rule in Skelly’s case has been held not
applicable in India.! It is based on feudal considerations and
is so special in its nature and origin as fo be inapplicable to
the different circumstances of this country, [t has not been
adopted in framing sections 93, Y4, 96 and 97 of the Indian
Successton Act. The distinction between a case governed by
the rule in Shelley's case and one to which the Indian Succ-
assion Act applies may be gathered irom the following illu-
stration. Land is given to A for Ife with remainder fo the
heirs of A, The effect of the rule in Shellly’s case would, as
already pointeed out above, be that A would get a fee simple
which he can deal with as he likes. This would not be the
result under sections 93 and 97 of the Succession Act? for A
would merely take a limited estate and the heirs of A would
be regarded as the direct and independent objects of the gift;
there would be a distinct and independent gift in their favour.
It is 1n such cases that it has been held in India that the
rule in Shelley’s case does not apply. In India the question
whether the wosds * heirs” or “ relations ” or “ next of kin”
or “ heirs of the body ” are words of purchase or of limita-
tion depends not so much on an absolute hard and fast rule,
. as on the intention of the parties and the construction of in-
struments in which they occur.® In an agreament between
the male and female heirs of a deceased Parsi ome of the
clauses was that the income of the estate of the deceased
was to be taken in certain shares by them and that after
their death their shares were {o be enjoyed by their heirs
and children. It was contended that the rule in Shelley’s case
was applicable to the construction of this clause so that the
heirs who were parties to the agreement could take their sha-
res absolutely by barring the entail, It was held, disallowing the
contention that the pariies to the agreement had expressed their

1. For mstory aud application of the rule in Shelley’s case see Lord
Macnaghten’s celebrated judgment in Van Gruthen v. Foxwell, [1897] A. C.
658, 667—677,

2. Act 39 of 1925,

3, Antaov. Ardeshir, | Bom, L. R, 303; Ramkrigharao v. Nanarao, $
" - Bom. L. R. 983, 986, 987; Chunilal v, Fulchand, 18 Bom, 160, 171. '
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intention, that enjoyment of their respective shares should
be coplined to a life-interest, which was all they took, and
that the rule in Shellgy's case was not applicable.?

~ lncomplete trusts : Voluntary trusts.—Where
a trust is completely constituted and is mnot otherwise un-
fawiul it is always given effect fo and po question of con-
}(sideration for the same arises, But where this is not so and
Ysomething remains to be done to perfect the trust, question of
Z:i cosideration for the same becomes important and requires io
+Be noted. A trust for valuable consideration is always binding
;whether perfected or mnot ; question, however, arises in case
> of what are called purely voluntary trusts without consider-
| ation. Bquity will enforce a voluntary trust only when (I)
{ the subject matter has been actually transferred o the trustee
{l or (2) the settlor has, by the declaration of trust, constiiuted
! himself the trustee. Tes? is, * Has the relation of cesfui
gue {rusi been constituted ; if so, it is binding ; if not, it is
no good even as a ground of action for constituting it.”
“Edison v. Elfison” is the leading case on the question of
seitlements in favour of volunmteers, {t laid down the rule

that a purely voluntary trust will be executed only if it is
perfectly created.

The maxim underlying this is that ; “There no equity to
periect an imperfect gift.” The transier or declaration must,
as observed by Turner, L, /2 be complete and unmistakable,
It is sufficient if the settlor has done all he could to transfer
the same by an appropriate conveyance, having regard to
i the nature of the property comprised in the seitlement.

s P A .
[y AN g g,

These voluntary trusts, if comprising land, could formerly
; be avoided and set aside by subsequent purchasers for
i value under 27 Eliz ¢, & : but now it is mnot so, provided
i it be bone fide and without a fraudulent intention ; creditors

1 Mithabhai v, Limji, 6 Bom. 15].

2 I'é;irc;); ;. Lord, 4 Deg. & J.264, See also Re: Kay's Settlement 1939

P
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could also do so under 13 Eliz. ¢. 5 if they could prove the

. settlor’s intention to defeat them. These voluntary trusts,
! it should be noted, are valid though executory if they are
! arising under wills or are in favour of charities.

¢
¥
<

i

Note-Consideration for a trust can be:—

¢ - (i) Meritorious or good—outcome of relationship by
blood or natural affection, (if) valuable, e. g, money
_-marriage, or the like.

,’/"(ii) Voluntary trusts involve questions chiefly connected
with the following—(a) Post-nuptial settlement, (&)
ante-nuptial as regards collaterals, (¢) creditors’
deeds.

Prob.—A, a testator, by his will gave all his property
to his solicitor B and made an oral agreement with B that
he should hold the property on trust to be declared subse-
quently and to be contained on a separate piece of paper ;
the same was written on a paper but its contents were mnot
imparted to B nor was it delivered over to him ; on A’s death
C (who would have inherited the property as next of kin of
A but for the alleged trust) claims A’s property on the
ground that no valid trust has been created.

A.,—Both the English law and the Indian Trusts Act
require a perfect declaration of a trust ; the piece of paper
on which the bequest was contained does not seem to have
been executed as a will ; it is voluntary ; and on the prin-
ciple of Ellison v. Eilison, the court will not render assistance
o B. If it were contained in a will, i. e, if the paper were
executed as a will, the execulory trust would have been
enforced though in favour of B, the volunteer. Then again,
there is no actual conveyance to the donee B ; further, the
donor having made no express declaration of trust for B the

+ donee, C the next of kin will be held entitled to the property.?

* Avoidance of trusts.—A settlor cannot avoid a com-

1 Ashabai v. Haji Tayeb. 9 Bom. 115 ; SirJamsetji v, Sonabai, 2
Bom, H. C 233,

2 Boyes v Carrett ; 26 Ch. D, 531.

Y

A



RIGHTS OF SUBSEQUENT CREDITORS AND PURCHASERS. 61

pletely constituted trust unless there is an express power
of revocation in the trust—deed. He can set aside the trust
on the ground of coercion, fraud, undue influence or mistake.
In India.a-frust-created by will._may be revoked at the
pleasure of the testator. A trust otherwxse created can__be,
revoked only (n ‘by’ fhe consent of all the beneliciaries who
are sui juris, or (2) iff i exercise of a power of revocation
expressly reserved to the author of trust, or (3) ‘when it is
made in favour of creditors and not communicated to them
at the pleasure of the author of thetrust.?

Right of subsequent creditors and purchasers
to impeach trusts on ground of fraud.—I»n England—
Under 27 Elliz., c. 4 any voluntary conveyance of land made with
intent to deceive or defraud was void as against subsequent
purchasers for valuable consideration. The mere fact of con.
veying land comprised in the settlement to a _subsequent
purchaser for value raised the presumption that such con-
veyance was in frand oi the subsequent purchasers. This
was modified by the Voluntary conveyances Act, 1893;s. 2
of that Act provided that no voluntary conveyance of land,
made before or after the passing of the Act, if in fact. made
bona fide and without any_fraudulent intent, shall be deemed
fraudulefft by reason of any subsequent purchase for value.
Both 27 Eliz., c. 4 and the, Voluntary Conveyances Act, 1893,
are now repealed by the Law of Property Act, 1925, and
the law on the subject is contained in s. 173 which enacts
that every voluntary disposition of land made with intent to,

il

defraud a suﬁ"squgpt purchaser _is voidable at the instance
of thal Phirchaser, It merely re-states the pre-existing law,
ie.,, actual fraud must be proved in order to enable a purcha-
ser to impeach a prior voluntary disposition and the onus

will be on such purchaser,

And under 13 Eliz., c. 5 all settlements made with an
intention to delay, hinder or defraud creditors were ipso facto
void. That statute applied to all kinds of property, ireehold,

| S.78 LT. Act.
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leasehold, copyhold, personal, money, etc., and affecled settle-
ments for value as well as voluntary transactions. This was
with a view to protect creditors against all transfers made to
defraud them. All voluntary trusts.did not become void; only
those that tended fo delay or defeat creditors were to be
deemed fraudulent. The mere fact that the settlor had at the
time of creating the trust debts due to others was not suffl-,
cient to make the settlement fraudulent, The court had to be
satisfied that the settfor had then no other property to pay
his debts; if he had noi, mala fide intention was presumed.
It was not only those that were creditors at the time of the
settlement that could impeach the trust: even subsequent cre-
ditors could do so if it could be made out that the seitlor
contemplated a fraud upon them. The rights of voluntary
creditors and those for value were the same in this behalf.
Creditors could avoid even though they had not obtained
decrees in respect of their claims. The test applied was
whether there was an iniention {o defeat or delay the creditors.

13 Eliz, c. 5 is now repealed by s, 172 of the Law of
. Property Act, 1925. The new Act makes such conveyances
- voidable and not void as under the old law; further, it pro-
. tects bona fide transferee for valuable consideration as well
as for good consideration without notice of fraud.

These matiers also came under the Bankruptcy Act of
1883, s. 42 whereby all settlements except (I) ante-nuptial
settlements, (2) settlements in favour of bona fide encumbra-
ncers or purchasers for value, or (3) post-nuptial settlements
of property (acquired in right of the wife after marriage)
are void if the settlor were to be a bankrupt within two
years irom the date of the seftlement. That Act also holds
settlements void if the settlor becomes bankrupt within 10
yeats, unless the parties claiming under the seitlement can
prove (1) that the settlor was at the time of making the
settlement able to pay all his debts without the ajd of the
property settled, (2) that his interest in the property settled had
passed to the trustee of the settlement on jts execution, It
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may be noted that the settlement is not void ab initio, but ~
only from the act of bankruptcy; bona fide purchasers before
that date get a good title.

In India, the same principles have been embodied in s.
53 of the Transfer of Property Act which lays down that
every transfer of immovable property made with intent to
defeat or delay the creditors of the transferor shall be yoid-
able at the option of any creditor sodefeated or delayed.l The,
rule cannot of CourSe, aifectrtrg_e’_nghts of atransieree e in good
faith and for consxderapon. The section further Iays down
that every transfer of immovable property made wzthout
consideration with intent to defraud a subsequent transferee
shall be yoidable ai the option of such transferee, But a tra.
nsfer made wnhout copsideration is nof {6 be deemed to have
been made with intent to defraud from the mere fact that a
subsequent transfer for consideration has been made. A fra-
udulent transfer can be impeached even by a subsequeht cre-
ditor. But when there was no indebiedness at the time of
the set‘lement no mala f des can be presumed merely from
the possibility that it mght prejudice the claim of subsequ-
ent creditors.2 The court must decide.in each_ case. Whether
oncwall the c1rcumstances it can come to the concluswn that
the 1 mtentxon of the settlor in_making the. settlement .was to
defeat or delay hlS credltors In fact good falth _is more’ ess-
enttal 1 than_ consxdératxon If the element_of good faith is ab-
sent the {ransaction wﬂl be avoided even when there is some
c\ggs:deratlon Mere preference oi one creditor to another does
not render the transactton voxdable 1E the deT)tor _.does. not
retam 2 benfit for hxmseli A debtor may pay debts in-..any.
order fe- ‘pleases and may«,pay any .creditor.he chooses ; e
may pay. one creditor and eave another, unpaid but he must A

HOL iet:a_m a Eeneft for_ hnmself (3 It a transaction is in good

1. It is not necessary that a creditor who sues to have a fraudulent tran-

sfer set as'de, must have got a decree 1n respect of his debt, Natha v. Magan
27 Bom., 146 ’

2, B-dasshiv.v. Trimbak, 23 Bom, 156, !57.
3 Musahar v. Hakim Lal (1916) 43 Cal. 525 (p. ¢.)
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faith, the fact that it is a sale of the whole of the property
to one creditor is immaterial.s

The Indan Insolvency Acts lay down certain rules relating
to voluntary transfers. S. 53 of the Provincial Insolvency Act
lays down that any transfer of property not being a tranfer
made for and in consideration of marriage or made in favour
of a purchaser or incumbrancer in good faith and for valu-
able consideration shall, if the transferor is adjudged insol-
vent within two years of the date of the transfer, be void-
able against the receiver and may be annulled by the court.
A similar rule is stated in s. 55 of the Prsidency Towns
Insolvency Act.

Prob.—X intending to defraud his creditors sells by a
registered deed immovable property to Y who knows that
an execution is pending against X but not of X's intention
to defraud. The creditors of X attached the property, Y sues
for a declaration of his title and confirmation of possession.
What will be the result ?

A.—S. 53 of the T. P. Act protects Y who is a bona
fide purchaser for value without notice of an intention to
defraud. [t has been ruled by the Calcutta High Court that
the purchaser’s knowledge of an impending execution is not
inconsistent with good faith on his part. Again, it is mnot
definite against what property execution was to be had. X
had before the attachment full rights to alienate the property
to anybody so long as the property alienated was not the
subject matter of the suit in execution of which it has
afterwards been attached. As a rule of law, a creditor who
has no charge on a specific property of the debtor cannot

debar the latter from alienating his property to any one till
it is attached. Y will succeed.?

_ The only question to be decided from the evidence in
such cases is “ whetber the debtor and thé purchaser have
contrived the tramsier as a cloak to protect the property

1 Ishwar v. Devar, 27, Bom 146,
2 lIshan Chandra v, Bishy, 24 Cal. 825,
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for the benefit of the debtor, because it is mnot likely that
any person would without such an object transfer his pro-
perty for a grossly inadequate consideratton””’ It must be
cleatly proved before the rights of a purchaser for value can
be affecled that he has been a party to the fraudulent intent
of the transferor.,

Prob.—A in consideration of annuities for his life,
distributed his property among his children, at their instancs
without regard to the claims of his creditors B, C and D.
The latter on coming to know of the same bring a Suit
against the donees for their claims.

A.—In this case the alienation is voluntary and without
consideration ; there is apparently no express {fraudulent
intention of A ; under such circumstances it is only the
amount of A’s indebtedness that can afford a clue to his
intention. In such cases the mere fact that the debtor owed
debts to others does not make the gift voidable ; however,
if the giit is such that the effect of it is not merely natur-
ally but necessarily to defeat the creditors, it would be vold
able, and the creditors would succeed® , if as in this case
the donor has after the gift nothing from which he can pay
his creditors the fraudulent intention will be presumed in
faw. If such an intent can be inferred it is not necéssary to
make out affirmatively the fact of the existence of such &an
intention in the mind of the donor at the date of the execu.
tion thereof. Had A reserved to himself some property how,
ever little, from which he could hope to pay his creditors to
some extent, the result would not be the same. On the facts
as they stand in the case, the creditors B, C and D will
succeed in getting the gift set aside and the donees will be
compelled to pay the debt rateably.t

i+ Trusts in favour of creditors.—The general rule

P

1’ Butjorii v, Dhunbai, 16 Bom. 14,

2 Cornish v. Clatk, L. R. 14 Eq, 184,

3 In re Johnson, 20 Ch, D, 389,

4 Qoanbai v, Shrinivas, 4 M. H. C, B, 84,
5
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’of English law is that where the credlifors are not in any
. way privy to the trust made by the debtor in their favour,
" the deed merely operates as a power to the trustees and 1is
revocable by the debtor ; but it cannot be revoked by the
beneficiary after the settlor’s death for the right is strictly
personal to the settlor, it being an arrangement for his own
convenience. This rule as laid down in a very early caset
and since followed,2 admits of exceptions; thus such a deed
is not revocable (1) if it creales the relation of trustee and
cestui que trust, or (2) if the creditors have been therebv in-
duced to a forbearance of their claims, or (3) if they have
assented to or complied with the terms thereof. Thus where
a trust in favour of creditors has been communicated to the
creditors it can no longer be revoked by the settlor because
they might have been induced to a forbearance in respect
of their claims.2a In England these trusts must be registered
within seven days. A creditor will be deprived of the benefit
of {fie deed if he delays or refuses to execute the deed or sets
up an adverse title.

S. 78. cl. (¢) of the Trusts Act allows revocalion of a
trust created otherwise than by will, if it is for the payment
of debts of the seltlor—provided it is not communicated to
the creditors—at the pleasure of {he author or the trust.

Prob.—X was in embarrassed circumstances and conve.
yed property to Y in trust for the benefit of creditors to whom
the conveyance is not communicated, nor are they in any
way privy to the coaveyance. What are the rights of the cre-
ditors in respect of the property so conveyed ?

A.—On the principle of the English case of Acfon v.
Woodgale? since the creditors were not privy to it nor was

it communicated to them, the conveyance would operate me-
rely as a power to the trustee but revocable by the debtor
himself. He can do it himself only since it is a personal right.

1 Ac.ton r. Woodgate; 2 My* & K. 495,
2. Fitzgerald v. White 37 Ch. D. 18,

2. White and T vdor’s leading cescs P. 826 A Med. 3
3. 2 My. and K. 495, & i A 1. R. 1939 Mad. 2.
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Wi~ ~Séeret trusts.—The term * secret trust” does not ne-

%%essarﬂy mean a trust of a clandestine nature or one supp:
§ ressed from the world; it merely imports & trust not disclosed
" on the face of the will. When property is vested in a person
;‘ for purposes not declared by the instrument devising or gra-
{ nting it and it appears that but for the testator’s or grantor’s
; confidence that the purposes would be faliilled, the devise or
{ grant would not have been made, a secret trust is created,
i and on the ground that fraud would be committed by the
devisee or grantee if he did not {ulfil those purposes, that
trust may in equity be enforced against him, Sometimes
where there Is a gift to a person beneficially on the
| face of the will, there is a secret wunderstanding that
E\ § he shall hold the property on certain trusts: and where this
¢ is so and the frust is lawful, the trust will be enforced; but
! if he was not meant fo be a trustee but to have a mere dis-
; cretion, that is not to be converted into a trust., Where a will
. makes no disposition of the beneficial interest in property
y which is thereby given to a trustee or is vested in the exe-
cutor, and nothing appears on the face of the will suggesting
. the inference that the trustee is to take beneficially, no secret
. trust will be enforced ani the trustee will hold the property
for the benefit of the heir-at-law or next of kin, It is invari-
ably necessary for the validity of these trusts, that they
should have been communicated to the secret devisee or legatee
in the testator’s lifetime either previously or contemporanious-
; 1y with the making of the trust and that he should accept
! the particular trust. A subsequent communication is of no
_avail.l It must also be definite and not illegal.

PSR R

}
'; A person setting up a secret trust must adduce evidencs
. to show that it was communicated by the festator to the’
| universal legatee and that he agreed to accept the property

\bequeatbed in terms of the trust,

,s

L,;»/Jllusory trust.—It is where by the form of an instru-

1. Blackwell vs. Blackwell 1923 A. C, 318; Re: Keen 1937 Ch. 236,
2. Jones v, Bordley, L. R. 3 Ch. A.C. 362,
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ment some persons are apparently beneficiaries but the object
of settlor, as gathered from the whole sefilement, dous not
appear to have been to create a trust for their benefit; the
beneficiaties cannot in such a case call upon the {rustees to
carry out the settlement in their favour.

Purchaser not bound to see to application of
money.—Formerly in England a purchaser from a trustee was
bound to see that his purchase-money was applied in fulfil-
ment of the trust, unless expressly cxonerated by the author
thereof. It was held that the purchaser was exonerated in all
cases of personalty and realty except in case of a trust or
charge for payment of specified debts, legatees or annuities
generally, But the rigour of this rule was reduced by Lord
St. Leonard’s Act, Lord Cranworth's Act aund the Trustee Act

- of 1893. So now a purchaser is almost exonerated in every

case and the written receipt {from a trustee is a suificient
discharge, i. e., he has now to see {o the proper application
only where lands are devised subject fo a specified charge;
he has to be satisfied- as to the identity of the person and the
alleged power. According to sec. 42 of the Indians Trusis
Act, receipt from a trustee is sufflicient except in case of fraud.

1. Withamy v. Arndrew, [1900] I Ch. 237; Kalicharan, 30 Cal. 783,



CHAPTER Vi,

v*“” CHARITABLE TRUSTS.
°Pablw or charitable trusis.—What is meani by a charit.

i aIJle purpose.~In what respects are charities parlicularly

favoured or disfiwoured by the law.—The doctrine of ““Cy~pres.”

‘What is a charitable purpose.—“Charitable uses
or purposes” are not defined in any statute in India, but they
have acquired almost a technical meaning! and they include
the objects specified in 43 Eliz., c¢. 4. Lord Macnaghien has
classifid trusts for charitable purposes as under—

(1) Trusts for the relief of property.

(2) Trusts for the advancement of education.

(3) Trusts for the advancement of religion,

(4) Trusts jor other purposes beneficial to the commu.
nity, not falling under any of the preceding heads,?
and not being for the purposes merely of sport or
hospitality.?

In the absence of any definition of charity, the courts in
England have been guided by the list of charitable objects
which are enumerated in the preamble of 43 Eliz, c. 4,
and repeated in the Mortmain aund Charitable Uses Act, 1888,
s. 13. They are as follows:—The relief of aged, impotent and
poor people ; the maintenance of sick and maimed soldiers
and mariners , the maintenance of schools of learning, iree
schools and scholars in wniversities : the repair of bridges,
ports, havens, causeways, churches, seabanks and highways;

"the education and prefermeni of orphans ; the relief or main.
tenance of houses of correction ; the marriages of poor maids;
the relief or redemption of prisoners or captives and aid or

1 The University of Bomvay v. 'he Mumcipal Commissioner for the
City of Bombay, 16 Bom, 226.

2 Commisstoniers of Income Tax v. Pemsel, (1891) A. C, P. 583; Strahan's
Digest of Equity, p. 201.

3 In re Nottage, (1895) 21 “Ch, 649,



r 70 PRINCIPLES: OF, EQUITY.

ease of poor inhabitants in payment of cerfain taxes, This
list has, however, never been held to be exhaustive.

The object which is charitale in a popular sense but
which is merely for the benefit of individuals is not necessari-
ly charitable in the legal sense, e. g., bequest to a particular
mentioned poor clergy.

In India, under s. I8 of the Transfer of Properly Act,
charity has been classified under four principles divisions:—
(1) Advancement of religion, (2) advancement of knowlegde,
(3) advancement of commerce, health and safety of the public,
(4) advancement of any other object beneficial to mankind.
The illustrations to s, 118 of the Indian Succession Act also
clearly indicate the nature of charitable objects and purposes.

The following, among others, have been held to be chari-
table or religious purposes by courts in India:—QGiit of pro-
perty to temple or idol or for maintenance of priests,! wakfs
or endowments to charitable and religious uses by Mahome-
dans?; gifts for building wells and Aawadas® (troughs) ; gifts
for hospitals* ; gifts for maintaining schools or uaiversitiess ;
gift for a dharmashala$; giit for sadavrat’ or for giving feasts
to Brahmins®; gift for keeping a choultry in repair® ; gift to
erect “matam” for feeding the poor, ard to supply butter-
milk to poor persons.t*

| Thakersey Dewraj v. Hurbhum Nursey, 8 Bom. 432 ; Bhuggobuity
Prusonno Sen v, Govru Prusonmo Sen, 25 Cal. 112

2 Mezhar Husain Khan v. Abdual Hadi Khan, 33 All. 400; Biba Jan
v. Kalb Husoin, 31 All 136. .

% Jamnabai v. Khimji, 14 Bom. 1.

4 Fanindra Knmar Mithu v. The Administrator-General of Bengal, 6
Cal. W. N. 821. A gift for foundinz a private musesm would not bea
charifable purpose, Fowler v. Powler, 33 Beav. 616,

b Manorama Dassi v. Kali Charan, 31 Cal. 166.

6 Jugalkishore v. Lakshmandas, 23 Bom. 659,

7 Jamnabai +. Khimji, supra; Jugalkishore v. Lakshmandas, supra.

8 Lakshmlshankar v, Vaiinath, 6 Bom, 24.

9 Guim? v. Ajiajaim, 4 Mad, H. C. 44

9s Draivia Rundaram ys. Subramasia L L. R. Mad. 1945 P. 85.
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But a gift for dharma would be a too vague and indefi-
nite purpose for the court to enforce!; as also a giit for the
political upliit of India,? a giit for the performance of cere-
monies for the spiritual benefit of the donor and his {amily is
not for a purpose beneiicial to the public.’

A giit for the saying of masses is charitable as being
for the advancement of religion (1) b:cause it enables a ritual
act to be performed which is the central act of the religion
of a large proportion of Christian people, and (2) because it
assists in the endowment of priests whose duty it is to
perform ihe act.,

It has already been observed that a trust in order to be
valid must fuliil the three conditions known as the three
certainties, This is, strictly speaking, not true of public chari-
table trusts. The certainty as to the iniention to declare a
binding {rust and the certainty as to the property to be bound
by the trust are as strictly insisted upon in charitable trusts
as in private trusts. A private trust would fail for uncertainty
if the objects to be benefited are not clearly specified ; but
a public charitable trust would be sustained, even though
the object is not specified, provided there is a general inten-
tion of charity.

Charities how far favoured.—They are favoured
more than private individuals in the following respects:—

(1) Ii there isan absolute intention o give to chari.
table purposes only, the trust will be enforced in equity
though the object or persons be uncertain—which in case of
a privaie individual would have failed for want of cerlainty.
,General intention to give a bequest to charity is effectuated ;
bequest is held valid though the settlor has left uacertain the

1 Ranchordas v. Parvati, 23 Bom. 725 P.C.

2 Subhbaschandra vs. Qordnandas 1. L. R, [i9i0] Bom. 234,

3 Limji v Bapuji, 11 Bom. 441,

4 Lindeboom v. Carnille, (1Y34) I Ch. 162; West v. Shuttleworth,
(1835) 2 Myl, & K. 684, and Heath v. Chapman, [1834] 2 Drew 417,
dissented from—whercio the gifts for the saying of massess were held as
void as constifuting superstitioys uses.

-
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particular mode in which his intention is to be carried into
effect, e, g, where he leaves to the discretion of the trustees
the choice of the charitable object,

The object, however, must be distinctly and exclusively
charitable.! If the property 1s direcled to be applied to chari-
table or bemevolent or charitable or philanthropic objects, the
trust would fail because the benevolent and philanthropic
objects may not be charitable and the trustee may apply the
whole property to a non-charitable object without committing
a breach of the trust,

(2) The doctrine of ¢y~pres applies. See pp. 73-74, infra.

(3) The ordinary rule of law against perpetuities does
not apply to charities.? S. 18 of the Transfer of Property Act
is to the same effect. It says that the rules laid down in ss.
14, 16 and 17 of that Act do not apply to charities.

(4) Defects in conveyancing are supplied, 1. e,, even
an imperfect conveyance which will not be executed in case
of a private individual is perfected and executed in case

of a charity, where the donor has capacity and disposable
estate,’

(5) There will be no resulting trusts. This would properly
come under cy-pres. Where a person expresses general inten-
tion but particularises no objects or mentions objects which
do not exhaust the whole proceeds, the property or the
surplus will be devoted to charitable objects or to objects
similar fo those mentioned, as the case may be, and will not
revert to the original seitlor, provided there is an absolue

mention of charity ; similarly where the income from the
fund increases.*

——

1 Morice v, Bishop of Durham, [1899] 1 Ch. D. 21; Pocok ¥. Aft
Gen., 3 Ch. D, 372; Houston v. Burns, [1918] A. C 337.

2 Alt v. Btrathden, [1894] 3 Ch. 265; Thomas v. Horell, L. R. I5
BEq. 198.
3 Sayer, 7 Hare, 377.

4 Att. Qen. v. Herrich Amb,, 712 In Rymer, [1895] I C=, 19,
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i

(6) Pormetly a voluntary conveyance to chariti¢s
was held valid and exempted from the operation of 27 Eliz,,
c. 4; but now s, 173 of the Law of Property Act, 1925, sets
charities on the same footing with private individuals in this
respect, i, e.,, a voluntary conveyance of land whether to a
charity or a private individual cannot be set aside except in
case of actual fraud.

‘When charities less favoured.—(l) Assets were
not marshalled in favour of charities in the absence of an
express direction to that effect in the will, for that would
otherwise contravene the provisions of the Mortmain Acts,
But this is now done away with by the Act of 1891, -

(2) The rule that a trust must be for a lawiul purpose
in effect applies more stringently to charities, Thus giits for
superstifious purposes are held voidd so also if they are
against the moral and political sense of the country.2 No
such question as to the nature or character of the cesfui gue
frust arises in case of a private trust, (f) Gift for saying
masses for the dead is void. (#) That for the suppression

of vivisection would, according to the present tendency
be valid.d

(3) Public charitles may also be said to be in certain
cases under patticular disabilities as regards alienation of
their properly. Thus, for instance, in certain cases it becomes
necessary to obfain sanction of the court before any trust
property can be alienated. See s, 92, Civil Procedure Code,

Charities when freated on & par with private
individuals.—(1) Equity would supply the want of afrustee
when a testator gives his property on trust to a person as
he shall name and he does not name him, or, it the one
named by him dies, the court will appaint a trustee to

1 Bournse v. Keane, {1919 A, C. 815,
2 Heath v. Chapman, 2 Drew 417,

3 Cross v, London Anii-vivisection Board, [1895] 2 Ch. 501,
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discharge the duties of an executor.'

(2) Lapse of time would operate:as a bar; but not as bet-
ween an express trustee and his beneficiary, S, 10 of the
Indian Limitation Act is to that effect,

(3) 1f the trust is for certain purposes, legal and illegal,
legal objects are separated from 1llegal ones and the tiust
executed pro fanfo, providsd these are separable.’

Note,—(i) Where there is a gift upon trust for the joint
or equal benefit of a charily and an individual, and both the
charity and the individual are left indefinite, the whole
giit will fail,® but not if the individual is definite though
the charity be indefinite.

(é) Where the giit is ambiguous, i, e., it can be constru-
ed both ways, for legal and illegal purposes, the legal inter-
pretation will prevail—UY res magis valeal quam pereat.*

(4) Trusts for accumulation of income are disregarded
when the capital has been vested absolutely in the donee;
the donee can demand immediate paymeat as soon as he is
in a position to give a valid discharge. This is known as the
rule in Saunders v. Vautiers and is equally applicable
to legatees or donees who are charities as to legatees or
donees who are private individuals.

The newly enacted s. 17 of the Tranmsfer of Property

Act, however, exempts charilies from the rule against
accumulation.

. The doctrine of cy-pres.—This doctrine comes into

» operation in case of religious or charitable trusts, Where the

" execution of a charitable trust becomes inexpedient or impra-

cticable the court will execute 1t ¢yprés, i. e, as nearly as

possible to the original purpose, that is, if the formal or

1. Moore, 21 Ch, D, 778,
2. Hoar v. Osborns, L, R. | Eq. 585; Chapman v. Brown, 6 Ves. 404,
3. James v. Allen, 3 Var, 17. -

4. “Utisbetter for a thing to have xffect than to be made void.
S, 4 Beav. 115,
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particular purpose cannot be cdrried out, the court will
approve a scheme which as nearly as possible executes the
general intention, But this doctrine can apply only if there
is & geceral intention of charity ; so if the donor had only
one particular object in view and nom: else, that failing, the
doctrine would not apply ; but if there is a general inteation
the failure of the particular form in which the charity is to
be executed shall not destroy the whole, Besides if the
testator chooses a charitable object which does mnot exist
general charitable intention may be inferred.). In applying this
doctrine, regard is to be had to the other objects of the test-

alor’s bounty, but primary attention should be had to the
object akin fo the original object.?

Thus the general rule is that where there is a general
gift to general purposes of charity, that gift may be sus-

tained on the doctrine of cy-pres, aithough the particular
objects fail or are no longer in existence.3

In applying the ¢y-pres doctrine, the following {hree
points may be noted :~—

(1) The new purpose to which the property is to be

applied must be in the nature of the particular purpose
intended by the settlor.

(2) It must be impossible o carry out the charitable
purpose jor which the settlor made the particular giit,

(3) When the object is clearly indicated by the settlor
and is capable of being carried out, the fact that the court
thinks that & different mode of applying the trust funds would
be more beneficial to the community is no ground for dis-
regarding the ezpress intention of the settlor.4

In cases of charitable bequests, the coutt has no right

1 Re. Harwood 1936 ch. 285,
Re. Knox. 1937 ch. 109,
Re. Foster 1939 ch, 22,
2 Moggridge v. Thackwell 7 Ves. 69 ; Biscoe v.Jackson, 35 Ch.D. 460,
3 In re White’s Trusts, [1836] 33 Ch. D. 453.
4 Strahan's Digest of Equity, p. 209,
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to set aside the wishes of the testator and substitute another

charity in place of the one directed to be established by him

simply because it might not be so wuseful as some other

that the court might substitute.; The duty of the court is to
give effect to the charitable directions of the founder when
they are not open to objection on the ground of public policy.

The court does not consider whether those directions are.
wise or whether a more generally beneficial application of
the testator’s property might not be found.?

“ . CHAPTER VIL

" IMPLIED AND RESULTING TRUSTS.

An implied frust is one which, though not express, is
founded on an unmexpressed but presumed or implied inten-
tion of the settlor; and a resulting trust is one which is
implied in favour of the person creating it or his legal repre:
sentatives, They differ in this, that an implied trust is a
genus of which a resulting trust is a species ; i. e, all result-
ing trusts are implied, but all those that are implied are
not necessarily resulting trusts.

Illustrations of implied trusts. — oo L R

(1) A purchase or conveyance in the name of a third
person ; the rule of equily in such a case is that the trust of
legal estate results to a man who advances the purchase
money, The test therefore is, ** From whose purse did the
considration flow. 3 This device is oiten resorted to defraud

creditors or to keep one’s name secret. Where a person
purchases property. real or personal, in them ‘another,
or.in the’ name of hxmself ‘and another, .there is apresumption

—— e a ON eIt o,

1 The Advocate General v. Pardoonp. 13 Bom. L. R. 341.

2 In re 8ir Currimbhai Ebrahim, Bart., 12 Bom. L. R 1040 In re Weis
Hospital, [1910] 2 Ch. 124, 131.

3 Dyerv. Dyer, 2 W, & T. 803,
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fhat he intends such other person {0 hold it in ftrust for
himself. So also where a person conveys propertly o another
personl or o himself jointly with another_  person, there is a
presumptxon ihat Tie 7atends such other person o hold it in

trust for himself, Bl this s & mere presutlon and in

eiifier case it may be rebutted or supporied by evidence of

surrounding circumstances. Thus, for instance, the court will!
nof presume a resuiiing trust where the relationship betweenf
the parties at the date of the transaction was such as to!
impose a legal or quasi-legal obligation on the purchaser or
transferor to provide for the other person. This is known asy.
the presumplion_of advancement. The presumption of resulting ¥
{rust can be rebutted by"{he presumption of advancement which
is raised in favour of :—

\_~(a@) A legitimate (not illegitimate) child of the purchaser.?

L/(b) A person to whom the purchaser has placed him.
self in position of loco parentis; this may include
anyone, even an illegitimate child,’ nephew of a
wife,, godson.S

\_/(2) A wife of the purchaser,; but not a woman with whom
he has contracted an illegal marriage,7 nor if it is
in the name of the wife and the purchaser himsel,
nor if it is in the name of a kept mistress,s

This presumption of advancement can in its turn be/
rebuited by oral evidence; only facts which are antecedent/
to or contemporaneous with the purchase may be put in evif
dence, and not the acts or declarations of the purchaser sub:

1 The Dharwar Bank, Ltd, v, Mahomed Hayut, 33 Bom, L. R, 250, 254
2 Sidmoath, 2 Beav. 447.

3 Beckford Lofit, 490,

4 Currant v. Jargo, 1 Col. 261.

5 Standing v. Bowring, 31 Ch. D. 282,
6 Drew v, Martin, 2 H. & M. 130.

7 Boar v. Poster, 4 K. & J, 152

& R yder v. Kidder, 10 Ves, 360



et ot g
oy ST

78 PRINCIPLES OF .EQUITY.,

sequent to the purchase.! The presumption of advancement
is not rebutted by the fact that the purchaser who was the
father, subsequently to the purchase retained the property
under his control and received the rents and profits and
continued to do so even after the son had ceased to be a
minor., Where the son happened to be a solicitor for the
father, it was held that the presumption, if any, was rebutt-
ed.3 No presumption of advancement can be raised where the
son has already been provided for.t

But no resulting trust is presumed in case of a mere
voluntary conveyance, e. g., a gift, and there is no evidence
of any contrary evidence. Thus if the case is mnot one of
purchase of land by A in the name of B, but is the case
merely of a conveyance by A to B of land vestedin A,s the

court will hold that the beneficial interest did pass to the
transieree.

In India ss. 81 and 82 of the Trusts Act provide for
this class of cases. When property is transferred or bequea-
thed to a person but no inference can be drawn from
attendent circumstances of any intention to dispose of the
beneficial interest therein, the transferee or legatee holds it
upon trust for the transferor ; similarly when property is
transierred fo one person and the consideration is advanced
by another.

Benami transactions come under this class of resulting
trusts; there the same test in applied; “ From whom did
the consideration actually proceed. ” The burden is on the
nominal purchaser to prove that he was entitled to beneficial
ownership.¢

The rule as lo the presumplion of advancement does nal
prevail in India,—No exceplion has ever been engrafted by
the Indian law negativing the presumption of resulting trust

1 Williamsg v. Williams,32 Beav, 370.

2 Grey, 2 Swanst, 594, .

3 Qarett v, Wilkinson, 2 Deg & Sm, 244,
4 Hepworth, L. R, 11, Bq. 11.

5 Fowkes, L R. 10, Ch. A. 343,

6 Neginbbei v. Abdulla. 6 Bom. 717,
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in favour of the person providing the purchase-money, such‘*

as has, by the Courts of Chancery, in the exercise of equita-
ble jurisdiction, been engrafted on the corresponding law in
England in those cases where a husband or father pays
the money and the purchase is taken in the name of a wife
or child. In such a case there is, under the general law in
India, no presumption of an intended advancement as there
is in England.! The reason being that a widespread and
persistent practice prevails amongst the people of India,
whether Hindus or Mahomedans. for owners of property to

. . 4 i‘
make grants and transfers of it &emami for mno obvious ;

Teason or apparent purpose and
ion of vesting in the donee any
Property granted or transferred.?

without the slightest intent. |
beneficial interest ig the ;

(2) Unexhausted residn
upon trust which failg either whol
exhaust the whole property,

e.—Where property is given
ly orin part or does not

. there is generally, but not
Invariably,® a tryst resulling in favour of the settlor, and i

he be dead, in favour of his representatives; but not i the
?erson who is {0 take dies "after the t

into operation, It must be noted in co
& trustee canpot take beneficially the
¢ven though there be none else in
Tesulfi# it wounld g0 1o the Crown by
ut an executor can so take beneficially as against the Crown.

Section 83 of the Indian Trusts Act recites the principle

much the same words, Where a trust is incapable of

be.ing executed or where the trust js completely executeq

without exhausting the trust property, then the trustes is,

1 Kerwick v, Kerwick, 23 B. L. R. 730 (P.C
551 A, 235 followed in 33 Bom. L. R. 254 and 71 1. A, 197,

¢ Gopiekrishny gossain v, Gangaprasad Gossain, { 1854 )61, A, 53

3 Pernell v, Hinston, 3S. & M v Giff, 344 Cooke v,
A, C. 297,

4 King v, Denison, V, and B, ¥a2,
S Re Wood, {1833) 2 Cp. 506,

tust has once come
nnection with this that

in

)i Guranditta Vg, Ramditia

Smith, {189})
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in the absence of a direction to the conirary, to hold the
trust property ( or the portion unexhausted ) for the benefit
of the author of the trust or his legal representatives. Thus
if a Hindu by his will appoints executors {rustees of his
whole estate and the bequests in the will are not sufiicient
to exhaust the whole, the executors would btecome trustees
of the undisposed of residue for the next of kin of the
testator 1

(3) Conversion.—Resulting trusts may also arise
under the doctrine of conversion; see .“ Conversion. ”

(4) Iesulting trusts arising out of joint tena-~
ncies.—Equily follows the law and in equity also in case
of joint tenancies on the death of one joint tenant there
would be devolution to the survivors as in law. But equity
strongly leans against joint tenmancies and is in favour of
presuming tenancy in common, Slightest circumstances are
considered sufficient by a court of equity to treat the tenancy
as one in common; in such a case_the survivor is treated as
a trustee for the representatives_of the.deceased, The follow-
ing rules may be noted:—

(a) A joint advance of purchase-money in unequal
proportions appearing on the deed itself, will be deemed to
create a tenancy in common,

(6) A joint advance on mortgage in in equal or unequal
proportions will be treated as a tenancy in common, even
though the morigage-deed expressly says it is joint.

(¢) Joint commercial purchases are deemed to be
tenancies in common.

(¢) Lands devised to joint temants who ireat it as part-
nership assests will be deemed to be held in common.

In India the law on the point is stated stated in s. 45
of the Transfer of Property Act which lays down that tn the
aasence of evidence as to the interests in the fund to which the
purchaser are respectively entitled or as to the shares in

1 Lalubhai v. Mankorbai, 2 Bom, 388; Cursondas V. Vandravandas.
21 Bom, 664.
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which they are respectively advanced, the persons are presum-
ed to be equally interested in the property, i. e., the section
in effect does away with the doctrine of joint tenancy.

(5) Illegal transfers.—There is a resulting trust in
case of illegal transfers where the purpose is not carried out
or the transferoris not as guilly as the transferee, ie., whete
the parties are not in pari delicfo ; so also if the effect of
permitting the transferee {o retain property might be to
defeat the provisions of any law; similarly in case of be-
quests for illegal purpose or where revocation of a bequest
is prevented by coercion.!

Sections 84 and 85.0f the Indian Trusts Act lay down
similar rules. When considering ‘such cases, fhe “application
of the maxim “ [n pari deliclo polir est conditio possidentis’,
must not be overlooked, A executed a sham deed of convey-
ance of his immovable property in favour of B in order to
defraud his creditors and put B in possession of the property.
A’s creditors thereafler not knowing that A had any immo-
vable properly compounded their claims and accepted two
annas in a rupee in respect of their claims. A subsequently
brought a suit against B for possession of the property. It
was held that the fraud having been carried out there was
no equity in favour of A and A could not recover the

property.’

1 Gascoigne v, Gascoigne. 1918 1 K, B, 223; Symes v, Hughes, Eq.
475; Reynell v, Sprye, I De Q. M, & G., 660.

2 ** Where each party is equally in fadlt the law favours him who is
actually in possession,’

3 Chenvirappa v. Pultappa 11 Bom 708; GUDDAPPA v, Balsji I, L,
B, 1941 Bom, 575,

b
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CHAPTER VIIL

CONSTRUCTIVE TRUSTS.

What is a constructive trust ?—*“I[t is a trust
raised by construction of law to meet the requirements of
equity without any reference to any presumed intention. "
There is neither an express nor implied intention on the part
of the transferor 1o creale a trust, It arises from a consi-
deration of what is just and right— irrespective of any inten-
tion ; and the court of equity calls upon a personin possess-
jon of the property to hold it for the benefit of another.

Advantage gained by a person in fiduciary
position, using his position for his own purpose.—
Whenever such a person, e g., an executor, guardian, agent,
director, promoler of companies, etc, either ditectly or in-
directly, avails himself of his posilion to make profit or gain
an advantage, he will in equity be a trustee for such profils
or gain, and accountable for the same, The leading equily
case, Keech v. fandford,? known as the Romford market
case, illustrates this. It was there held that a trustec or
executor renewing the lease in his own name and for his be-
nefit shall hold the same upon trust for the person entitled
to the old lease even though the lessor may have refused to
grant a renewal to the cesfui que frust; similarly, if it is by
a tenant for life,® or by a partner.* The trustee has of course
a right to be indemnified from covenants in the lease and if
there be additional lands in the new lease, the trust will not
attach to these, This rule applies to renewable leaseholds and
not to purchase of reversion.s Where a fiduciary or quasi-

1 Soars v. Ashwell, [1893] 2 Q. B. 336.

2 Keech.v. Sandford, [1726] Cba. Ca. 61; for facts of this case see
Appendix giv?bg the leading cas’s,
N,
3 Lord Ranleigh’s will, 25 Ch. D. 590,
4 See s, 16, Inéﬁap Partnership Act..Also sce Feetherstonehaugh v,
Biss, [1903] 2 Ch. 405 Clegg v. Bdmundson, [1857] 8 D. M. G. 787.
b Bevan v, Webb, [1905] 1 Ch. 620.

”
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fliduciary relation has existed, courts of equity have invari-
ably placed the burden of sustaining the transaction upon
the party bemefiting by it, requiring him to show that it was
of an unobjectionable character and one which ought not to
be disturbed. The exercise of this beneficial jurisdiction is
not confined to particular telations but the relief thus granted
stands upon a general principle, applying to all the varieties
“of relations in which dominion may be exercised by one
person over another, such as an agent and a principal a
mortgagor and a mortgagee and a partner and a partner.

The Indian Trusts Act comprises these rules of English
law and they are formulated in ss, 87, 88, 89. 5. 87 refers
to a debtor becoming the executor of his creditor, in which
case he has to hold the debt for the benefit of the persons
interested therein. This is because as an executor he occupies
a fiduciary position in respect of the creditor’s estate. Ss, 87-
88 deal with a trustee, executor, partner, agent, director of
company, guardian, legal adviser or any other person bound
in a fiduciary character to protect the interests of another.
The trust is raised only if the advantage is obtained by the
person by ayailing_himself of his "“Eﬁzracfer “or_ where the
dealings are entered into under cxrcumstances in which his

R ananiaen

own 1ntere§}i 3reﬂ§dv_e~r§e__£o ;pﬁ others This s on the pri-
nciple that a person in a fiduciary position should not do
anything which might place him in a position inconsistent

with the interests of the trust,

Ilfustrations to sections 88 and 89 of the Indian Trusts
Act very clearly explain these rules. Directors of companies

cannot buy {he-property of the company and the sell it "at
advanced price.2 An_ executor cannot buy ‘from a legatee at
an_undervalue the latter’s claxm under a wxll A guardxan can-

bt v T

n"“t“ptfr’ﬁ“ase his ward's property and sell . af_an.. advanced
. price s iF e does so the _profits helong to the ward.

TR A W BN WS . Bt &

! Hoguenin v. Basley, 2 W. & T. Reiger vs. Campbell 1939 ch. 766;
Nelson vs, Hannam. 1243 ¢h 59.

2 Laxemburg v. Magay, 25 Beav, 586,
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S. 90 of the Indian Trusts Act recities the same rule for
"tenant for life, co-owner. mortgagee or other qualified owner
of any property gaining an advantage by availing himself
of his position as such ; but he is entitled to payment by
such persons interested of their due share of the expenditure
Jincurred.

Ii a mortgagee is in possession he is a constructive tru-
stee of the rents and profits’ ; similarly if he allows the est-
ate to be sold for default of payment of revenue and purchase
it himself.

iy Improvements made by limited owne:;s.—-Where
- 'a persou acting bona fide permanently benefits the estate of
another by repair or improvements, such a limited owner is
in equily entitled to the expenses if the improvemsnt is use-
ful and necessary. Equnly in.such cases creates a trust_again-

p e n g

st the real owner who 1s is bound to do_ equlty, i. e., make
allowance for necessary expendltme incurred by tihat other
bona fide. The trustee who renews a lease has a lien upon

the estate for the expenses of the renewal.’

There is no equity in favour of a person who lays out
money on the property of another W1th& full knowledge “of tEEM

state of the htle, or “who lays out ,_money u:xlecessarnly or. .
lmproperly

Ss. 86, 91, 92, 93 and 94 of the Indian Trusts Act recite

some more cases where constructive trusts are created.

S. 86 speaks of a case where property is transferred
in pursuance of a contract liable to rescission on
the ground of fraud or mistake.

S. 91 speaks of a person acquiring property with know-
ledge that another has entered into an existing
contract relating to it.

1 Cofiring v, Cooke, 1 Ves 270,

2 Nichoiy{en v. Hocper, 4 My. Cr. 186; Romley v. Ginmiener, (1897)
2 Ch 503

3 Naddy v. Hall, 3 ch. D. 329.

4 Ramsdon u Dyson, L. R. I H L. 129,

5 Pole, 2 Deg. S. & M. M. 420.

e s
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~. 92 deals with the case of a person contracting to buy
property to be held on trust for certain beneficiaries. *

S. 93 deals with the case of a creditor who on debts”
being compounded with all creditors of the debtor,
gains an additional undue advantage.

S. 94 relates to a person in possession of property not
having whole benelicial interest therein,

Prob.—A, B and C were the morigagees in possession
of an estate; A acted as solicitor for the others in the trans-
action and sold under the power of sale in the mortgage.
deed 1o a company formed for the purpose of purchasing the
property ; A had been instrumental in promoting the com-
pany, acted as its solicitor, and was a shareholder in the
company ; B and C coming o know of this seek to set aside
the sale. Will they succeed ?

A.—No; the sale cannot be set aside merely on the
ground that A was a shareholder in the purchaser-company,
for a sale by a person to a corporation of which he is a
member is not, in law, a sale by him to himself along with
other people; the burden may be placed on the company to
prove the bona fides, and if the evidence shows that the
price was adequate and that proper care was taken to secure
a purchaser at the bést price, no order can be passed to set
aside the sale.

Prob.—IL was employed as an agent by M, the owner
of iwo bungalows in Poona, fo seli them in Bombay, naming
the minimum price for them. L bought the bungalows for
himself at the stated minimum price and resold them for
a larger sum without M’s knowledge, M subsquently comes
to know of it and comes fo you for advice.

A.—The principle of Fox v. Macreth, 2 W, & T,, applies.
L is a constructive trustee of profits made by him in the
trapsaction, M can bring a suit against L to recover the
profits for which L must account. S, 89 of the Trusts Act

applies to the case.
1 FPRarrar v. Farrar & Co,, 10 Ch D, 395,

S——
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Unpaid vendor’s. lien.—It is the right which an
unpai& ‘vendor has for purchase-money agaiast the vendee,
volunteers and purchasers with notice claiming under him,
ynless relinquished. This lien is non-possessory and equitab-
ble forming a charge on land itself for the unpaid purchase-
money or any part of it, and is created by equity irrespective
of the intention of the vendee, It is, in short, to prevail
against every one except a purchaser for value without notice.
This comes under the class of trusts called constructive

trusts, of which it affords a leading instance.

The lien can be enforced against—

(1) The purchaser and his heirs.

(2) Subsequent purchasers with notice,

(3) Purchaser without mnotice having an equitable

title only.

(4) A trustee in bankruptcy.

(5) But not against a bona fide purchaser without notice
who has the legal estate.,

A vendor’s lien may be lost—

(1) If it is waived or abandoned by the vendor; e. g.,
by taking another security with intentioa of substituting it
for his lien; but if he takes merely a collateral security, viz
a bond for purchase-momey or promissery wnote, bill of
exchange, efc, it will not of Atself discharge the lien.2 The
test is, “ Is the security substitutive of or cumulative with
the lien ? ” In the one case the lien is lost; in the other,
it is not.s

(2) By vendor's negligent conduct.+

(3) By eiflux of the statutory petiod.

(4) By laches. ,

S. 55 (4) (b) of the Transier of Property Act provides
for the vendor's lien,

1 Colliss, 31 Beav, 346.

2 Nives v. Nives, 15 Ch. D. 649,

3 Buckland v. Pocknell, 13 Sim. 406,
4 Ruce v, Rice, 2 Drew. 73.
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| _- Vendee's lien—Similarly ( in rare cases ) when the
purchase-money is paid prematurely, the purchaser has a
charge analogous to the lien of the vendor (in the contrary
case ) on the land; so also if the purchase goes off through
no fault of his.! This lien extends against the like persons.
against whom ihe vendor’s lien can be enforced ( even as -
against a subsequent mortgagee with notice ).?

S. 55 (6) (b) of the Transfer of Property Act provides

for the vendee’s lien.

Oomtt————

CHAPTER IX,

DUTIES OF A TRUSTEE.

The degree of care required of him.—Investments made by
trustee.~Breach of trust,—Payment of inferest as damages.—
Remedies of a beneficiary.~Remedies when batred.—Liabilily
of trustee for default of co~trustee.—Conltribution.

Duties of a trustee.—These are stated im ss. 11 to
20 of the Indian Trusts Act.

(1) He must execute the trust, i. e., fufil the purpose of
the trust and obey the directions given except as modified by
the consent of beneficiaries competent {o contract, or, when
express obedience {o the directions would be impraciicable,
illegal or injurious to the beneficiaries. (S. 11.)

Note:—(i) li it is for payment of debis, he has to pay only

those that are recoverable ones.

(if) 1f be is authorized to sell by auclion, he cannot
sell by private contract.

(ii) 1f loss is caused, the trusiee would be liable for
deviating from express directions, '

(iv) If he has to invest in a particular securily only,
he cannot invest in any other though included
in s. 20.3

1 Dina v. Grant. 5 Deg. & Sm. 451.
2 Whitbrad v. Watt, (1902) 1 Ch. 835.
3. Oney. (1900) 2 Ch, 524,
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(2) He must inform himself of the state of the trust pro-
petty; thus if the trust property is a debt oulstanding on per-
sonal security, and the deed leaves no discretion to leave it
outstanding, he must recover ihe debt without delay.! He has
to get in money invested in unauthorized or bazardous secu-
rities. He is not liable if he could not possibly be acquainted
with facts from the papers and materials at his disposal.2

(3) He must protect the title to the trust property, i, e,
" he must bring and defend all necessary suits and take all
- possible steps to preserve the trust property, e. g., he must
. get a document registered if necessary.

The English law on the subject is very nearly the same.
The first and foremost duty of a trustee is to acquaint him-
self with the terms of the trust and the state of the trust
property and all the affairs affecting the trust property that
comes into his possession or under his control. He must take
all reasonable and proper measures to obtain possession of
the trust property and to get in all debts due to the trust
estate. He should not allow money to remain oufstanding on
personal securily, however good, unless expressly authorized
to do so3; another important duty that is demanded of a tru.
stee is his fidelity to the trust. He must strictly conform to
and carry out the terms of the trust and should not deviate
from the strict letter of the trust except when he thinks such
deviation to be necessary or beneficial. He may be relieved
from observing the directions by the consent of all the bene-
ficiaries if competent {o give such consent or by an order of
the court or by statute or where the directions are illegal.

(4) He must not for himself or another set up any title
to the trust property adverse to the interest of the beneficia-
ry.4 No person who has accepted the position of trusiee and
has acquired property in that capacity can be permitted to

1. Lawson, 2 B. C. 156.
2, Heanney v. Oliver, 57 L. T. 239,

3 Re Leiog, ( 1894 ) 1 Ch, 595, Re Grindly, ( 1898 ) 2 Ch
4 8 14, 1, T. Act, ndly, ( 1898 ) 2 Cb. 593.
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assert an adverse title on his own behalf until he has obtain-
ed a proper discharge from the trust with which he has
clothed himself.1 He must assume the validity of a trust until
it is actually impeached. If the trust is invalid, the beneficia-
ries may set up their claim against the trust, but it does not
lie in the mouth of the trustee to do so.2

(5) He must exercise reasonable care. In India the stand-
ard is that of an average prudent man; that is a trustee must
act as a reasonable prudent person would deal with his
own property, His discretion is subject to comtrol by the
principal Civil Court of original jurisdiction. Ss. 15, 36 and 49
of the Indian Trusts Act recite these rules. It is for the trustee
to prove that he exercised reasonable care. The liability
is the same whether the trust is gratuitous or for remunera-
tion” The measure of prudence- required of a trustee by
s. 15 must be regulated by any specific provisions applicable
to special matters found in the other sections .of the Act.*

In England, the courts of equity distinguish between the
duties imposed upon and the discretion invested inthe trustee
as such. As regards duties, utmost diligence is the only pro-
tection against liability. No circumstances of mere hardship
will help him®; thus (1) mixing trust property with one’s own®;
or (2) allowing it to remain entirely with a co-trustee,” would
be a breach of duty ; as regards discrefion, the standard is
the amount of diligence he would bestow on his own

property, thus investing trust money on a contributory mort.
gage would be a breach of duty.®

1 Srinivasa v, Venkatavarada lyangar, 13 Bom. L. R. 520, 530,

2 Ardeshir v, Bsi. Sirinbai, 1 Bom. L. R. 721.

3 Jobson v. Palmer, ( 1893 )} 1 Ch. 71.

4 Neclam Tiropatirayudn v, Vinjamuri Lekshmi Narsama, 38 Mad. 71.
5 Cafirey, 6 Ves, . 488.

6 Re Hallet, Ch. D. 696; Lipton v. White, 15 Ves, 432.

7 Scotket v- Lower, 29 Ch. D, 535.
8 Webb v. Jonas, 39 Ch. D, 660,
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/ If due diligence is used a trustee is not liable for acci-
 dental loss, e.g., by robbery,! or depreciation -of securities,2
or default of a properly appointed agent, or if bills drawn by
persons of good credit are dishonoured and the money remi-

tted by trustee by such bills is not recovered.

Prob.—A, a trustee, employed B, a broker of standing
and reputation, to procure some bonds as an investment of
trust funds ; the broker, according to thé rules of the stock
exchange, sent in a contract note and A paid the purchase-
money to B to be given to the vendor, but before the bonds
were obtained B became insolvent. Discuss the liability

of A.

A.—In this case A has done what any man of average
prudence would bave done in managing his own eslate, and
so he cannot be held liable for the loss of money due to B's
insolvency ; but the result would be different if A, instead of
giving the money temporarily to B to be paid over to the
purchaser, had allowed the sum to be with B as a fixed
deposit for a long time; in that case, on the principle of
Canr’s case,3 the trustee would be liable.*

! Prob.—Certain trustees, empowered to invest on mo.tga-
" ge, lend a sum of Rs. 2,500 out of trust fundsin their hands
on a mortgage of land and houses valued at Rs. 8,000 by a
valuer selected by their own solicitors The mortgagor after-
wards becomes bankrupt and the propeity does not realize
the sum advanced. How far are the trustees liable for the
" loss so caused ?

A.—According to s, 15, trustees are bound to use due
diligence for themselves, They ought to have seen for them-

- selves and not absolutely to have relied upon the opinion of
the valuer : the trustees themselves ought to have chosen the

1 Swinfen, 29 Bav. e%]].

2 In re Chapman, (1896) 2 Ch. 7.

3 Cann v. Cann, 33 W. R. 40.

4 Speight v, Gaunt, L, R. 9 A, (ORI
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valuer : again, s. 47 prevents a trustee from delegating his
office except that he can engage a bailiff, or agent for ministetial
purposes, Any purpose requiring exercise of skill must be done
by 1he trustee himself, It was no business of the solicitor
to choose a valuer. Trustees are liable for the loss, theiract -
being a breach of their duty as trustees.!

(6) He must convert perishable security.—Section?
16 of the Indian Trusts Act lays down that when a trust is ;
created for the benelit of several persons in succession and z
the property is of a wasting nature, or is a future or rever-
sionary interest, the trustee must, in the absence of any inten- !
tion to the contrary in the trust instrument, convert it into]
that of a permanent or immediately profitable character. The:
duty to convert will not arise if there is a specific bequest.

The same rule applies in England.? There need be no
conversion if it can be gathered that the iniention of the
seltlor was_that property should be enjoyed in specie, e. g.,
leaseholds are bequeathed specifically and not by way of
residue,® The onus of proving this is on the trustee.

(7) He must be impartial.—This is when there are
more beneliciaries than one; he cannot execute the trust for
the advantage of one at the expense of another. He should
not pay one beneficiary befor paying another., H: should
not favour a tenant for life by investing in more productive
but less secure property.+ It is his duty to hold the scales
evenly between the pariies having an inlerest in the trust.
He must not be a partisan of one of several beneficiaries.
(S. 17).

(8) He must prevent waste.—This has to be read
with s. 16. This is where trust is created for the benefit of persons
in succession and one of them is in possession (S. 18.)

1 Fry v, Tapson, 38 Ch, D, 268.

2 How v. Dartmouth, L W. & T. 68; Brown v.Gallatly, 2 Ch. Ap, 751;
Nixon v. Sheldon, 39. Ch. D. 50.

3 Gawlen, 33 Ch, D, 523 ; Ward v. Thomas, {1891) 3 Ch- 482.
4 Stuart, 3 Beav. 430,
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(9) He must be ready with accounts.—S. 19 re-
quires a trustee to keep clear and accurate accounts, and at
all reasonable times to furnish the beneficiary, if the latter
desires, full and accurate information as to the amount and
state of the trust property. The trustee is of course in his
turn entitled under s, 35 to have his accounts settled and
examined on completion of his office, and to an acknowledg-
ment from the beneficiary if nothing is due by him to the
trust. It is no defence for him to say that he is illiterate or
incapable of keepmg acounts. When a irustee cannot produce
the fund ~ which he holds for the benefit of another, prima
facie he is liable for the loss that thereby occurs.1

In England, the beneliciary is entitled fo full information,
and the trustee to a release; but the account so settled may,
if necessary, be reopened on certain grounds, i. e., liberty is
given to surcharge, showing an omission for which credit
ought to have been given, or falsify—prove an item to have
been wrongly inserted, The duty of giving information is
confined to the case of a beneficiary to whom only the trustee
is under an obligation. He need not answer inquiries of a
third party as to whether the beneficiary has encumbered his
interest; but if he does he should state what he believes to
be true.?

Trustees’ liability to account.—The trustees are
liable not only to account for the moneys that have actually
come into their hands but also_ for ~moneys which might have
come into  their Allagds i they had__acled  wilh diié
dilxgence3 In" an” action for an account against a trus-
tee, the court will direct a common account with liberty to
the beneficiary to surcharge and falsify. When an account is

sought {o be directed on the footing of wilful default, the

1. Lakhmichand Nemchand v. Jayakuarbai Nemchand, 6. Bom. L. R. 907,
2, Low v. Boverie, [ 1891 ] 3 Ch. 99.

3. Vasudevan Adisupad v, Bhawadasan Nainbundiri 34 d
A.I R. 115, 119, v [1934] Madras
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plaintiif must allege some specific act of wilful default, and at
the hearing must prove some act of wilful default or at least
establish a case for inquiry.:

(10) He should invest only in authorized sccuri-
ties.—A trustee is not allowed the same discretion in inves-
ting the moneys of the trust as if he were a person sui juris
dealing with his own estate. It is the duty of a trustee to
confine himself to the class of mveétments whxch are permi-
tied by the frust instrument or s, 20 of the Indian Trusis

RV o LTTD X ST S e

Act and ayoid all i mvestmenis whxch are aitenc_lgd with hazard.,
Ordmanly the court would not, apart from an any special
investment clause in the instrument of trust, sanction a change
of investment into any securities other than those ment.
ioned or referred to in s, 20.3 Under s. 20 a trustee can invest
in any of the following:—

({) Promissory nctes, debenture-stocks or other securi.
ties of the Indian Government or of the United
Kingdom of Great Britain and Ireland,

(i) Bonds, debentures and annuilies charged by
the Imperial Parliament on the revenues of India.

(#ii) Stocks, debentures or shares in railway or other
campanies, the interest whereof is guaranteed by
the Secretary of State for India in Council.

(iv) Debentures or other securities for money issued by
or on behalf of any municipal body under the authority
of any Act of legislature esiablished in British India,

(v) First morigage of immovable property in British
India, provided that the property is not leasehold
for a term of years and that the value of the
property exceeds by one-third, or if consisting of
buildings exceeds by bali, the mortgage-money.

(vi) Any other security expressly authorized by the
trust instrument or any rule which the High Court
may irom time to {ime prescribe in this behalf.

1, Lewin, p. 947.
2 In re Cassamali Javerbbai, 8 Bom, L. R. 883, 884.
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Investment in cls, (i), (v) and (vi) should not be made
without the comsent of a person who is competent to contract
and entitled in possession to receive the income .of the trust
property for his life or any greater inierest.

Note.o{ i ) These rules apply where the {rust proparty

(vii)

consists of money and cannot be applied
immediately or at an early date to f{he
purposes of the trust,

If there is a specific direction in the {rust-deed
to invest in a parficular securily, {hat must
be followed.

Even where the trust-deed gives a discretion to
invest where he thinks fit, the trustee cannot
do it in any security not covered by s. 20.

He can invest only, and mnot employ it in
{rading or business speculation.,
He cannot lend on a personal security.,

Rules jramed by the High Couris authorize
frustees to invest in some other securities, €. g.,
Improvement and Port Trust bonds, efc.

He should not join a coniributory morigage’
nor invest in an equitable mortgage.4

(wviii ) If trust money doesnot exceed Rs. 3,000 he can

deposit in Government Savings Bank,

(ix) 1 the trustee invest beyond the limit in cl. (5)

of s, 20 he is liable for the loss, only for
excess invested,s

( #) Though ordinarily a court cannot sanction an

investment not covered by the instrument of
trust or s. 20, the court does, in England, in

1 Herris, 29 Beav. 107,

2 Child, 20 Beav. 502,

3 Webb v. Jonas, 30 Ch D. 660.

4 Lokhart v. Reilly, 1 Deg. & S. 475,
5 Lake (1903) 1 K, B, 439,
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case of emergency, sanction such investment

with proper safeguard.!
In England this is governed by the Trustee Act of 1923,
s. 1. The latitude is much the same., In case of investment
on the security of property, the trustee has fo be satisfied
from the report of a properly qualified officer as to the actual
value thereof. The fact that the trustee believed the borrower
to be a substantial man is no defence. The burden is on him
to prove that the investment was proper. Investment in real
securities does not mean purchase of land; but a mortgage
is included. A trustee cannot carry on the testator’s business
unless so directed by the will; in that case, i. e, if authorized,
the trustee is entitled to be indemnified for the trade debis
out of the property of the testator set apart for the business.,

How far the court can exercise control over
trustees.—The court has.a_general controlling power. over
{rustees. Where the {rustee has a discretionary power, the
court has no authorily to control it if it is exercised reasonably
and in good faith3 ; bul where_ a_ discretiopary_ power._is.not
exercised xeasonably”:ﬁd in good faith such _power may

A,y T A 3 W

be controlled ed by a principal le Court of origimal
;unsdlctmn 4 T

What constitiutes a breach of trust. —Any act by
a trustee in_reference to the trust property in _contravention
of the duties imposed on him by the trust, or in excess of
those duties, and any neglect or omission on his part to

[

fulfil those duties and the concurrence of Zamesence by_one._.

e T

of several trustees in a sxmllar act neglect or omission on
the part of a co-lrustee- constilutes a breach of trust.’ For
such breach of trust the trustee is personally liable and
after his death his estate becomes liable.

1 New, (1901) 2 Ch. 534.
Tollemach (1903) 1 ch. 457
2 Arnold v. Smith, (1896) Ch 171
38, 17, L T. Adt,
48S.49, L T. Act.
5 Halsbury’s Laws of England, Vol. XXVl p+ 184,




y
!
‘

{
f

P
'

!

96 PRINCIPLES OF EQUITY.

The trustee may be relieved from liability by myrowsnon
in the trust-deed, or by statute, or ‘when the breach has been
occasioned by necessity or “when it has been authorized or
condoned by the cestui que trust injured tbereby or when it
has been due to an innocent mistake.!

In India, a breach of any duty imposed on a trustee as
such by the law, ie., ss. 11 to 20 of the Indian Trusts Act,
is a *“ breach of trust. ” Even the mere failure o execute the
trust, i.e. remaining passive after it has once been accepted,
would be a breach. In case of breach he has to make good
the loss caused to the estate thereby. It may be noled

.;that equily in mo case sets a premium upon a breach by the
;.trustee; thus if there be two breaches and one of them
. causes a gain and the other a loss to the f{rust properly,

; he would be liable for the loss, and cannot set off the loss
; against the gain ; but he can if the gain and the loss are in

H

the same transaction.2 Ordinarily he has to account for the
whole gain and make good the whole loss, If he wrongiully
sell stock and apply it for his own purpose, the measure of
h:s liability is the amount necessary fo replace the stock.?
The trustee has to pay damages, but he has, in addition, to
pay interest in some cases,

Interest in addition to damages for breach of
trust.—Interest has to be paid by trustee in the following
casesi—~

/(1) Where he has actually received it, he must account
for the sum so received.*

(2) Where he has commiited delay in paying trust money
to beneficiaries.

(3) Where he ought to have received interest, but in fact
he has not,

{ 1bid, p, 185,

2 Pletcher v. Green, 33 Beav, 426.
3 Sadlerv. Lea, 6 Beay, 824,

4 Emmof, 17 Ch, D, 142,
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v '{2) Where he is presumed to have received it, viz., if he
has employed trust property in private tfrade or

business ; the beneficiary in that case has the option
to claim trade profits so made.!

t~"(5) Where he is guilty of direct breach or gross miscon-
duct, e.g., failure to invest the money properly or to
accumulate interest thereon. He would, in India, be

liable to account for compound interest with half.

yearly rests at the same rate; and in England, it
securities are sold for so doing, the trustee has

at the option of {he beneficiary to replace the

-~ securities with intermediate dividends and interest

Ve thereon or fo account for the proceeds with interest.?
& (6} So also where he employs trust property in trade or
business. The beneficiary has the option either to

demand compound interest or net profits so made,

But it must be shown that the trustee called in trust

money for the purpose of employing them in 1he

trade or speculation. Mere neglect to withdraw funds

already employed by the settlor in the trustee’s
trade 1s not enough.;

Rate of interest.—In India generally the rate is 6
per-cent simple per annum, in cases (2),(3), (4) ; but in cases
under cls. (5) and (6) the trustee will bave to pay compound
interest. In England the rate now allowed is 4 per cent.* But
higher rate, i. e. 5 per cent,, is allowed in cases under cls.
(5) and (6) and sometimes compound interest also is allowed.®

/Remedies of beneficiary in case of breach of
trust.—(1) He can hold the trustee personally liable, The
personal liability of the trustee, in case of more trustees than

one, is joint and several ; in case of fraud even a bankrupt
trustee is not discharged.®

| Jones v. Foxal, 15 Beav. 392.

2 Robinson, 1 Deg. M. G. 247.

3 Vyse v. Poster, L. R. 7 H. L. 3l&.
4 1o re Barclay, (1899) 1 Ch. 674.

$ Jones v. Foxal, 15 Beav. 392.

6 Mora v. Brumt, {1896) I Ch. 193,
7
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»’ [(2) Right of following the trust estate into the hands of
any alienee except as against bona fide purchaser for value
without notice, who has the legal estate, In English law also
the purchaser must be bona fide and for valuable considera-
tion and he must not have notice ; else he is not protected.!

Under s. 63 of the Indian Trusts Act the beneficiary can
follow the trust property—(a) into the hands of a third person
where it has come info his hands inconsistently with the
trust ; but he cannot follow that property in the hands of a
transferee in good faith for valuable consideration without
notice either when the purchase-money was paid or when the
conveyance was executed, or () in the hands of a transieree
for consideration from such transferee; he cannot follow
money, currency notes and negotiable instruments in the
hands of a bona fide holder to whom they have passed in
circulation, and the liability of a man {o whom the debt or
charge is transferred is not affected.

Nofe.—( i) A judgment-creditor of a trustee aitaching and
purchasing trust property is not a transferee for
consideration.? (Ss, 63-64.)

(Z]) The beneficiary can require the transferee either
to admit formally that the property 1s comprised
in the trust, or sue for that declaration.

(i) 1i the transferee is a volunteer it can be followed
in his hands whether he has notice or not.3

(iv) A purchaser without notice from a purchaser with
notice is protected, for his own &ona fides is a
good defence.*

(v) As between a frustee and beneficiary, a suit to

follow the trust property camnot be barred by
lapse of time,

1 Thorndike v Hune, 3D, and J, 56 ; Damels v Davison, 16 Ves. 249.
2 Dayal v. Jivraj, | Bom. 237.

3 Spurgeon v. Collier, 1 Edn. 55; Mansel, 2 P,W. 678.
4 Martins v. Joliff, Amb. 313.
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(vi) The beneficiary can follow only movable property;
but not if it is money or gegotiable instrument,
the property in which has passed by mere delivery.

(vi) 1f the trustee make good the loss caused by breach
of trust out of .his estate even if immediately
before his bankruptcy, the trust estate can retain
the benefit; it is no fraudulent preference.!

(3) Right of following the property into which the
trust fund has been converted so long as it can be traced
in his hands or intbat of his legal representative or legatee.,
Thus where a trustee wrongfully invests the trust funds in
the purchase of land, the beneliciary would be entitled to
the land.;

L//(4) Where a {rusiee re-acquires {rust property wronge
fully converted, the property again becomes subject to the
trust notwithstanding any want of notice on the part of
intervening transierees in good faith for consideration.

V/ (5) The charge on the whole fund when the trustee
wrongiully mingles the trust property with his own. In
England in such a case the beneficiary will be entitled to
all which the trustee cannot prove to be his own. In India
he has;a charge only.* The charge is to the extent of the
amoudt due {o the beneficiary.s
‘ /(6) Right of impounding.—In England.—Where a
tfustee commits a breach of trust at the instigation of a
beneficiary, the court may impound the interest of the
bepeiiciary by way of indemnitly to the trustee, and if he
has dome it of his own accord and if he has an equifable
(beneficial) interest in the properly, such interest will be
impounded by the court till the default is made good. This
right would take precedence even over the right of the

1 Lister v. Stabbs, 45 Ch. D; Gray V. Johnstone, L. R. 3 H, L.

2 Lake, [1901]1 I K. B. 710,
3 1. 1. Act, s. 63, ilL {a].
AL T. Act, c. 663 In re Hallett, (1894) 2 Q. B. 237 ; Ghosh v, Meci-

ntosh 4 Cal. 908 ; Hopper, L. R» Eq. 549,
5 In re Decowie, 6 Cal. 70 3 Lupton v, White, 19 Ves, 432,
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mortgagee of such interest.!

Note~( i ) Impounding means not allowing the person
entitied to beneficial interest o receive any part
of the trust fund until he has made good the
breach of trust.

(i) Only equitable interest can be impounded ; legal
interest cannot be impounded.

(#i) li a trustee committing a breach of trust is a
partner in a firm, and he wrongfully employs
trust property in the business of the firm, only
those partners, and not all, that have notice of
the breach of trust are liable jointly and severally.

Section 68 of the Indian Trusts Act Provides that where
one of several beneficiaries (not being a feme cover! without
power of anticipation) commits a breach of trust by joining
in the breach, or knowingly by obtaining advantage prejudi-
cially to other beneficiaries, or concealing the knowledge of
the breach by trustee, or deceives the trustee, his interest in
the estate shall be impounded as against him and those
claiming under him until the loss is made good, but not as
against bona fide transierees for valuable consideration.

Remedies of beneficiary when barred—English
law.—The liability of a trustee to the beneficiary for breach
of trust continues till the beneficiary’s right of action is lost
by (1) continued acquiescence or (2) concarrence therein or
(3) subsequent confirmation or (4) release,

The acquiescence, concurrence, confirmation or release
would be binding on the beneficiary only when he had full
knowledge of the facts and was sui juris, The remedy of the
beneficiary is also lost by laches except where the action is
for fraudulent breach of trust and the trustee was a party to
the fraud or where the claim is to recover trust property
retained by the trustee or to rtecover property prevxously
rcceived and converted to his own use.

Section 23 of the Indian Trusts Actrecites these circums-
1 Bolton v. Curee. (1895) I Ch. 544, Also see English Trustee Act, 5. 45,
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stances in much {he same form., viz =

(§) Where beneficiry has by fraud induced the
trustee to commit a breach of {rust.

(#Z) The beneficiary has concurred in it, being compe-
tent fo contract, and without coercion or undue
influence,

(ifi) He has subsequently acquiesced in the breach

“ - i with full knowledge of the facts and of his right.

0 - Liability of a trustee for the default of his co-

/’f ustee.—A {rustee is not liable for the default of his
predecessor ; he is not even liable for the default of his co-
trustees except under certain cirumstances, In English law
this question is discussed in the leading cases of Townley
v, Sherbone aad Brice v. Stokes. Where there are co-
trustees the office is a joint one and so they have necessarily
to join in conveyances and receipts; but it is not that all
receive money though they join for the sake of conformity.
Thus it cannot invariably be inferred that a particular
trustee joining in the receipt has rec-ived the money ; but it
is not so with executors for each of them is entitled indivi-
dually to give a receipt. In their case if they join, the presu-
mption is that they received the money. These principles lead
to the conclusion that a trustee cannot be held liable for the
acts or defaulf of his co-trustee unless he himself participated
in or contributed to it, But if he is reckless enough to leave
the irust property under ihe sole conirol of his co-trustee,
he will be liable. The hability arises not from his mere
signing of the receipts but from his subsequently leaving in
the bands of his co-trustees the money that had been
received.’

In the case of execufors, one is not liable for the acts of
the other ; he is not bound to join in the receipt for the sake
of uniformity. He can alone give a valid discharge; but if
he join, he would be liable for the default committed by his

Pellows, Il P. W. 81.
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co-cxecutor unless he can prove that he did not receive the
particular sum of money.) But if the receipt be given under
circumstances purporting that the money, though not actually
received by both the executors, was wunder the control of
both, such a receipt will make him liable.o

In India, too, one trustee is not liable for a breach of
trust committed by a co-trustee because of his formally joining
with him, i.e., by the mere fact of his signature, if he proves
that he has not received the money. e is liable only (i) it
he has delivered the property to a co-trustee without seeing
to its application, or (i{) has allowed the co-trustee to deal
with the property and retain it with him longer than the
circumstances of the case would require, or (i) being aware
of the breach of trust by a co-trustee has concealed that.
fact or has not within a reasonable {ime taken steps to
protect the interest of the beneficiaries. Even in {hese cases
he would not be liable if there is an express provision there-
for in the trust iastrument.

(f) The general rule is that frustees and execulors are
not chargeable with each other’s defaults, but the benefit of
this rule is denied {o a trustee or executor who has been
guilty of negligence.3

() The law requires from {rustees an active and
vigilant prudence, and a trustee is called upon, even if a
breach of trust is only threatened, to_prevent it by obtain-
ing an injunction.4

(é5) A trustee baving accepted the trust and remaining
passive and taking no steps to see the trust carried into
execution, is liable’ Where a trustee stands by for four
years while the trust funds are retained by his co-trustees,
and though he has abundant reason {o put him upon in-
quiry, makes mnothing that can be called an inquiry but

1 QGascoigne, [1894] 1 Ch. 470.

¢ Wesley v. Clprke, 1 Eden 357; Joy v, Campbell, Sch. & Lef, 341
Ro Turner, [1897] 1 Ch. 536.

3 Mahomed v. Rodrigues, 7 Bom. L. R, 691,
47 Bom. L, R, 695,

§ Bai Jadav, 9 B, 4, C. 333.
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passively acquiesces in the disappearance of the funds, he
is liable to the beneficiary for the default of his co-trustees.i

o——"Contribution.—Where a liability is incurred {hroiigh a
breach of trust to which all the trustees were party, then
such lLiability must be met as between the trustees by equal
contributions from all the trustees, This 1is the general rule
which may be excluded or modified by the breach having
been committed fraudulently or on the advice of one who
was an expert on the point on which he advised, or by the
fact that one of the trustees was himself a cestui que trust.,

() The liability of trustees is joint and several.

(ii) The rule applies also to persons who meddle with
the property with notice of the trust.3

(i) Where two trustees are equally involved in a breach
of trust and one of tham is a beneficiary; and a judgment
against both is satisfied out of the beneficial interest of
the one, the beneficiary trustee has no right to contribution
against his co-trusiee.y

(i) No independent action can be brought for contribut-
ion for costs of the suit; the court may make the order in
the first action.s

(w Ruight to contribution does not arise until the judgment
for the breach of trust has been obtained.0

S. 27 of the Indian Trusts Act lays down that if the"
trusfees jointly commit a breach, or if one of them by his
neglect enables the other fo commit it, each of them would |
be Iiable to the beneliciaty for the whole loss. As between |
themselves there can bz no contribution if one is guilty of,
fraud; but in other cases a ftrustee may call upon hls,
coleagues to cotribute to the loss,

1 7 Bom. L. R. 691,

2 girahan’s Leading Cases in Equity, P. 175.

3 Blyth v. Fladgate, (1831} 1 Ch. 337,

4 Chillingworth. 1896 1 Ch. 685.

5 Dearsey, 18 Ch. D, 236.

6 Robhinson v, Harkin, 1836 Ch. 415; Butler, 7 Ch, 116,

it T PR
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No liability for involuntary losses.—Section 30
of the Indian Trusts Act is to the effect that trustees shall
not be liable for any banker, broker or other person in
whose hands any trust property may be placed, nor for the
insufficiency or deficiency of any stocks, funds or securities,
nor for involuntary losses.

Prob.—A, trustee of a marriage seitlement, allowed
the trust funds to be in the hands of his co-trustee B for
fnvestment. B entrusted the funds {o a broker D, who applied
d portion thereof to his own use. Is B liable for the Ioss,
and if so can he claim contributiou from A ?

A.—S, 30 of the Indian Trusts Act protects a trustee in
such a case; A and B would not be liable for misapplication
of the money by D unless money was Ileft with D longer
than was necessary to get it invested; but supposing B is
liable for his having allowed money to remain with D unne-
cessarily; then the question would arise whether A would
-under s, 26 be liable for the default of his co-{rustee B.
Again ip this case, in order fo hold A liable, it must be
proved that A neglected altogether to see to the application
of the money or allowed money to remain uninvested with
B for an unusually long period; if so A is equally liable,
and then under s. 27 each of them will be liable to the be-
neficlary for the whole of the loss; but amongst themselves
they will be able to claim contribution, they being equally
guilty and none having committed fraud.



CHAPTER X.

When a frustee can purchase trust property.—Rights of a
trustee and beneficiary.—Extinclion and revocalion of Irust
—Release of a trustee.~Devolution of office.

> v~ Disabilities of a trustee—(1) He cannot at his

¢®_will renounce after acceptance, A trustee who has accepted
the trust can renounce it under section 46 of the Indian
Trusts Act only:—

(a) With the permission of the principal Civil Court

of the district.

(6) With the consent of the beneficiary, if he be

competent o contract.

(¢) If there is such special power reserved in the trust

instrument.

(2) He cannot delegafe his office to another.

The confidence reposed in a trustee is of a strictly
personal character, and the duties connected with the trust
must be performed by him personally. The maxim
“Delegalus non potest delegare”’ applies alsoto a trustee; and
he himself being a person to whom the office of confidence is
delegated cannot delegate his own nominee to discharge the
duties, Under s. 23 of the Trustee Act, 1925, a trustee may
employ a solicitor, a banker or a stockbroker io transact
any business in the execution of the trust provided he
exercises proper discretion in selecting such agent. When-
ever in the ordinary course of the trust business it is usual
to appoint agents, he may appoint them. He is not respon-
sible for the default of any such agent if employed in good
faith. Prior to this Act, there was no statutory power
of delegation. In addition to this, a new power is given
to the trustee under s, 25, of delegating his trust during his

absence abroad for more than one month by power—of
attorney,

e
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Appointing persons to do merely ministerial work would
not be a delegation, for in that case it is the
trustee himself who has to do the main acts involving t{he
exercise of discretion.

Under section 47 of the Indian Trusts Act a {rustee is
allowed to delegate his authority only:—

(1) If the instrument so provides:—

- (2) If the delegation is necessary ( there is absolute
necessity for it ):

“"(3) li it is in the ordinary way of business; the selection
should be made as an ordinary reasonable
man would.

.~ (4) 1i the beneficiary being competent to contract
consents to the delegation.

(§) He should not leave it to the solicitor {o employ a
valuer nor leave securities in his hands indefinitely!; nor
should he leave money in the hands of a broker.?2 A trustee
can employ an auctioneer for trust property, or a person to
collect rent of the trust estate,

(i{) He would be liable if he leaves money unnecessarily
to lie with a banker who fails,

(#ify Where there are two trustees and ome of them
already has the custody of the title-deeds the other may
safely leave him in the custody thereof.s -

(iv) Even where delegation is allowed, a trustee must
use due diligence in selecting the person.

(3) Trustees cannot act singly. Section 48 of the Indian
Trusts Act requires all co-irustees to join in the execution
of the trust except where it is otherwise provided in the
instrument of trust. The English law on the point is summed
up in Townley v. Sherborne‘. If property is vested in
co-irustees they all form one _collective trustee and have

1 F. v. Pield 1839 I Ch. 425.
2 Speight v. Gaunt, 9 Ap C. L.
3 Jones, 1903 I Ch, 262,

4 Towoley v. Sherborne, W. & T. L C, Re Plower. 27 Ch, D, 592.
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therefore to execute their duties in a joint capacity ; one
should not allow a co-trustes to sign cheques or to refain
bonds payable to bearer.

(4) He cannot charge remuneration for services. Section
50 of the Indian Trusts Act disables a trustee from receiviog
remuneration for his trouble, skill and loss of time in
executing the trust, unless:-—

- (1} The instrament of trust allows it; or,

o (2) Express contract to that effect is entered into
with the beneficiary (such contracts are jealously
wafched) ; or,

,fx" (3) 1t is expressly allowed by the court at the time
of the trustee’s acceptance of the office—where
the executjon of the trust is more than ordi-
natily burdescome,

But then official trustee, public curators, administrator-
generals can receive remuneration.

English law—It is an established rule that .a trustee,
executor or administrator shall have no allowance for his
care and trouble ; the reason seems to be that on these
pretences, if allowed, the trust estate might be loaded and
rendered of little value,! the essence of the office being that
it 1s to be gratuitous. Although trustees will wnof, in the
absence of direction, be allowed remuneration for their own
trouble and loss of time, they may employ agents whose
expenses will be allowed out of the estate, A truslee cannot
profit by his frust directly or indirectly except in special
cases.?

Generally speaking he must administer the trust gratui-
tously as volunfary service is the {foundation underlying
trusteeship in law.d A Solicitor trustee can charge his costs
only when be acts as a Solicitor in a suit for any of the
beneficiaries or when he acts for himself and his co-trustees

| W, & T. Leading Cases, p. 556,
2 Lawton, 34 Ch. D. 673.
3 Robinson v, Pett, 2 W, and T. 606.
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jointly if the costs have not increased by his being one of
the patties,! He can employ his partner to do any legal work
and pay his proper charges in any case in which he could
have employed another Solicitor. However such partner will
be exclusively entitled to receive it.2

There are, however, exceptions to the general rule, A
trustee may be given some allowance either by express

+ agreement or by provision in a will or deed. Thus a {estator
' may direct generally compensation to be madeto an executor

or trustee, ior his care and trouble, or he may fix it at a
particular sum or salary. So also trustees may at the time
of accepting the trust, contract with their cesfui que frust to
receive some compensation or to make professional charges,
but such contract, unless perfectly fair and without undue
pressure, would not be enforced.

(5) He cannot use twrtxs,twproperty for ,hf.swf’f",.‘_‘, purposes.
He cannot deal with it {or a purpose unconnected . with. the.
trust. This follows as a matural sequence of the above disabi-
lity of the trustee on the principle of Robinson v. Pett3 If a
trustee uses the trast property for his own purposes, he is
liable to make good the loss and is also a constructive trustee
of the profit so made. He cannot trade with trust funds..If _he
is a trustee 9fﬁ1easehold and if bs. causesslt to be remewed in

hts name, he would be a constructive trustee of the same.
~ (6) Co trustees should not lend trust property to one of

- themselves even on mortgage or personal security.

English law is absolutely prohibilive; they should not
lend however good the security may' be, This is based on
the principle that his interests should not conflict with the
discharge of his duties.

(7) He should not purchase trust property for himself
“eiffier directly or indirectly.
Purchase of trust property by trustee.—Sectlons

1 Croddock v. Piper 19 L. J. Ch, 107.

2 Clack Vs. Carlon [1861] Jur. (N. S.) 441, -
3 Seo supra.
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52 and 53 of the Indian Trusts Act lay down this disability
of a trustee thus : A trustee for sale or his agent should not.
directly or. indirectly buy the irust property or any interest

therem on his own account or as agent for a thxrd person'

nor_should a trustee, whose duty it is to ~pgrcy:“llgxys"e or get a
mortgage or lease for_his cesiui_que.lrust, do_ the same. for
himself A trustee, if not a trustee for__sale, can _acquire_an
estate irom the beneixcnanes who are sui juris, but only if he
has made the fuifest “disclosure fo them of dll the facls
within his knowledge as to the value and condition of the
estate and the parties are at arm’s length; otherwise the
purchase is bad. The basis of the rule is that a person
occupying a fiduciary relation may mnot use for his own
benefit information which he has acquired as to the trust
estate. Even if a person in a fiduciary position is otherwise
entitled to purchase yet, if he effects the purchase secretly
in another person’s name, such purchase can never be allowed
to stand.! It was laid down in Plowrigh? v. Lamberf> that a
trustee for sale cannot sell to himself and that even if he be
not a trustee jor sale, the burden of proof hes on_ h1m to
shovfthat every possxble advantage has been gained for
the frust. A {rustee” of who “Has recently seized to be
a trustee can, however, buy or be a morigagee or
lessee of the trust property or any part thereof, with the
permission of the principal Civil Court of original jurisdiction,
and this permission is given only if the proposed tramsac-
tion is manifestly to the advantage of the beneficiary with
all this, if the trustee purchases the property wrongiully,
the effect is (under s. 62) this:—The beneficiary may have
the property declared subject to the trust or retransferred
by him (trustee) if it remains wuasold in his hands ; if it is

bought from him by another with notice of the trust by
such person—

() The beneficiary has to repay the purchase«
money paid by the trustee with interest and

1 Peari Mohan V. Manohar, 23 Bom. L. R, 913 (P.C.) 914, 915,
2 (1885) 62 L. T, 646, 652, 653.

]

et r—um———E
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expenses incurred in the presetvation of the
property.

( ii) The trustee or purchaser has in his turn to
account for the net profits of the property, to
pay occupation rent and compensation jor
deterioration caused by his acl or omission.

Section 62 of the Indian Trusts Act does not, however,
affect those that have before the suit contracted in good faith
with the {rustee or purchaser ; a beneficiary cannot take
advantage of s. 62 if he has himself ratified sale fo the
trustee with full knowledge of the facts,

The disabilitity extends even to a purchase eifected
collusively through the intervention of third partis.2 The
prohibition is imperative. It is not necessary to show that
the trustee made advantage out of the transaction.

English law.—The general rule is that a person in &
fiduciary position or in a position of confidence towards
another shall not be allowed to take any advantage out of
his position, The law relating to purchase by a trustee may
be considered under itwo heads: (1) purchase by a irusiee
from himself or his co-trustee, (2) purchase by a trustee from
his cestui que frust, A purchase by a trustee for sale, that”
is a trustee buying from himself, although he may have
given an adequate price, and gained no advantage, shall ke
set aside at the option of the cestwi que irust for ** a sale by
a person to himself is no sale at all. "2 It is not ipso faclo
void and the cesfui que frust can have it set aside, without
showing unfairness or inadequacy of price, nor will a purchase
by the trustee at a public auction be sustained. It will how-
ever, be sustained if made with the sanction of the court or
under an express power in the instrument.

As regards purchase by a trustee from his cestui que
Irust, he may * buy from the cesful que Irus{ provided that
there is a distinct and clear contract, ascertained to be such

1 Campbell, 9 Ves, 678,
2 W. & T. Leading Cases, p. 681,
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after a jealous and scrupulous examination of all the circu-}
mstances proving that the cesfui que frus! intended that the
trustee should buy and there is no fraud, no concealment, no} |
advantage taken by the {rustee of information acguired by.
him in the character of {rustee.' It is only when the {rustee!
bas communicated the f{cil information he possesses to the
beneficiary and the relationship has been satisfactorily disso-
Ived, that the purchase would be upheld, else it would be
liable to be set aside. As is technically said, the parties must
be at arm’s length, There must be {ullest information given
and no advantage taken. But a merely nominal trustee, e, g.,

a trusiee who has disclaimed the trust, may become a purhaser.

JA trustee can purchase—

{ (I) If he has given fancy price for it, i.e., more than
the market price? of,

(2) When the parties are at arm’s length,-i.e., there
is fair dealing, and offer to sell proceeds from
the cestui que trust’

(3) 1li the sale is by public auction, and permission
of the court is obtained,

(4) If he is a bare trusiee (is not an actual trustee
but a nominal one) without having any duties
to perform, or one who has disclaimed.

; Onus of proof.—The burden in these cases is on the
‘trustee fo prove that the {ranmsaction was fair and that there
¢ was full disclosure.4

v (i) Trustee can sell the trust estate to joint stock
. company of which he may be a shareholder.s

( i£) The sale will not be set aside if the beneficiary
himself urges the purchase wupon one
of the trustees who purchases after great

1 W. &T. Leading Cases, p. 685.

2 Px.parte Lacey, 6 Ves, 626 ; also see H. v. Hickley, 2 Ch., D. 190
3 Dougan v. McPherson, (1906) A. C. 197,

4 Boswell v. Cosks, 11,A. C. 232,

5§ Farrar, 40 Cb, D, 355.

-
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unwillingness.1

The leading equity cases mentioned below? lay dawn
these principles.

. Rights of a cestui que trust ( beneficiary )—

These are set out in ss. 55 to 61 of the Indian Trusts Act:—
' (1) A beneficiary has a right to the rents and profits of
the trust propetty and is entitled {o have the intention of the
author of the trust specifically executed to the exient of his
(the beneficiary’s) interest, (Ss, 55-56.)

The settlor cannot direct accumulation of incomes; the
right fo enjoy rents accrues from the date the deed comes
into operation.

(2) A beneficiary may, if competent to contract, require
the trustee to transfer the trust properly to him or to any
person he may direct. ( Exceplion is made in case of a
married woman who has it with restraint on  anticipa-
tion, ) { S. 56.)

() 1f there are several bencliciaries all can require
transfer of possession if they be competent to
contract and of one mind.

(#) This is what is known in English law as esfui que
frust's estate in the special trust,

(é) A martgagee of a beneficiary can exercise this
right after foreclosure or saled

(3) A beneficiary may, if competent to coniract, fransfer

his own beneficial interest [ but not so a married woman
as in (2) during her marriage ). ( S. 58. )

(4) 1 no trustees are appointed or all of them die,
disclaim or are discharged, a beneficiary may sue for the
execution of the trust, and it shall, so far as is possible, be
executed by the court until the appointment of another
trustee. (S. 59.) The principle is * Equity never 'wants

1 Morse v. Royal, 12 Ves. 355.

2 Keech v. Sandford, W, and T.; Romford Market case; Fox v.
Macreth, 2 W. and T, 141.

3 Seo S. 18, Transfer of Property Act, and s. 117, Indian Succession Act,
4 Cooper, 4 Cb, D, 814,

H
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a trustee. ™ The court.of equity will follow the legal estate
and decree the person in whom it is vested 1io execute it.
In the absence of anyoune the court may assume the office
in the first instance. B:zneficial interest caonmot sulfer for
want of a trustee

(5) A beneficiary has a right fo inspsct and take. copies
of instruments of trust. accounts, ete, { s. 57 ), vouchers, if
any, and opinions taken by a trustee for his guidance in the
discharge of his duty. He or his solicitor can inspect; if he
wants copies he can have them at his own cost. Documents
of title can be inspected only if they refer to the trust
property.

(6) A beaeficiary has a right to proceed against the
trustee for breach of trust ( ss. 62, 63 ).

(7) A beneficiary has a right that the trust property
shall be properly managed and protected by proper persons
and a proper numbzr. When the tfrust involves receipt of
money the number snmould be at least two. A person domiciled
abroad, alien enemy, a person having an interest
inconsistent witi that of the ben:ficiary, a -person in
insolvent circumstances a married woman and a minor are
not proper persons ( s. 6o ).

(8) A beneficiary has a right t> compel his trustee to
any act of duty or to.restrain him by an injunction - from
committing a breach of trust (s. 61),! In England. injunction
is given and a receiver appoinfed where a {trustee. is
insolventz or is about to become baankrupt or.is a personm
of dissolute habits.

(9) Ia Bngland, upon the total failure of the’ objects for
which the trust was subscribed the majority of beneficiaries,
if they agree, .can demand the {rust .money back ,from
the trustee.

Rlights. of trastee.—(1) A trustee is entitled to the
possession of the instrument of trust and all documenis of

{ Balls v, Stratf, I Hare 146,
2 Ba’nk_, (1897 ) 1 Ch, 174,

8
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title relating solel to the trusty property ( s. 31).

(2) A trustee is entitled to rimbursement for all proper
expenses out of the trust property, e. g, he can charge for
reasonable costs incurred arter sub-agents, solicitors, bailiifs,
though not for his own remuneration (s. 32). The expenses
will include those incurred in realizaiion, preservation or
benefit of the trust property or the protection and support
of the beneficiary.

(3) If he pays out of his own pocket, he has a Ulen
or charge on the estate as security for this. The disposition
of the trust property would be prohibited till this is paid up.
If the trust property fails, the beneficiaties personally must
pay up (s. 32). A trustee is entitled to be recouped for
erroneous over-payment—first out of the beneficiary’s inte-
rest in the trust property, and if that fails, from the beneficiary
personally,

(4) He has a right to indemnity from the gainer by a
breach of trust, except when he himself is guilty of fraud.

(6) He can get the opinion or direction of the court in
the management of the property (s. 34). He can do it
without instituting a suit by a petition to the District Court
ot to the High Court as the case may be. Questions of
detail or difficulty which are not proper for summary
disposal cannot be so determined. A copy of the petition
must be served upon the persons interested. The trustee
acting under this section is free from responsibility for his
acts. Costs of the application are in the discretion of the
court.! The object is to procure for the trustee at a small
expense {be assistance of the court upon points of minor
importance arising in the management of the trust. An
executor cannot claim the advantages provided for trustees
by s. 34 of the Acl. His remedy if he feels any doubt as to
the manner in which he should administer the estate come
to his hands is to file an administration suit.

1 Meadras Doveton Pund, 18 Mad, 443.
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(6) He has the power to sell trust property if so
empowered in lots, by auction, or on any special conditions
and can then convey (ss. 37, 38, 39). He is to act in a way
most advantageous to the trust estate,! He must use due
diligence in iaviting co npetition.2 He has to inform himself
of the real value of the property by employing a valuer if
necessary. He can also buy in and resell. He has to exercise
reasonable diligence as to the time for effecting the sale, He
should not postpone the sale indefinitely.

In cases of real emergency not provided for by the trust
instrument and not within the reasonable contemplation of the
author of the trust, the court has power under its extraordi-
nary jurisdiction to sanction the trustees doing acts which
are necessary for the protection of the trust estate although
not expressly authorized by the trust instrument. But this
jurisdiction is of an extremely delicate character and must
be exercised with the greatest caution.4 In England under s.
57 of the Trustee Act, 1925, the court may sanction any
sale, lease, mortgage or other transaction not provided in the
instrument of irust, where, in its opinion, it is expedient for
the management or administration of trust property.’

(7) He can at his discretion vary the investments (s. 40).
In some cases he has to take the consent in writing where
there is a person entitled fo the income of the trust properiy

for his life before varying an investment. The authority exists,
though not given in the deed.

(8) He has on completion of his duties a right to
demand a settlement of account and to an acknowledgment
or release if nothing is due to the beneficiary (s. 35). The
acknowledgment must be in writing. Though mnothing is said
in the section it is clear that a settled account can be

1 Down, 3 Mer..208.
2 Pechel, 2 Amsi. 350.
3 Peavy, 27 Beav. 144,
4 In re Shirinbax Merwanji Dalal, 21 Bom, L. R, 41; In re Manilal
Hargovan, 25 Bom, 353 ; De Souza v. Daphtary, 25 Bom, L, R, 617,
5 In re New, (1901) 2 Ch. 534.
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reopened and there is liberty to surcharge and falsify, i. e,
give credit for an item omiited and take off the item wrongly
debited. He cannot, however, demand a release. He can have
an acknowledgment only that nothing is due on accounts.

(9) He can apply the property of the minor for his
education and maintenance, or for expenses of his religious
worship, marriage, etc. (s. 41). The trustee can either apply
the sum himself for the support of the minor or pay {o his
guardian, He can pay out of the income only and not out of
corpus, except when the income is not sufficient and the
permission of the court is obtained. This section does not
affect any provisions in the Guardian and Wards Act. The
balance of the income is to be allowed to accumulate.

(10) He has power to give receipts and compound in
cerfain cases (ss. 42-43).

The general authority of a trustee—~The above
are the rights of a trustee; they are his special powers as
stch ; but he has certain general authority and that is defined
in s. 36 of the Indian Trusts Act, He can do all acts which
are reasonable and proper for the realization, protection of
benefit of trust property and for the protection and support
of the beneficiary who is not competent to contract. He
cannot lease trust property for more than 21 years without
the permission of the court.

~Extinetion of trust.—A irust is exlinguished (s. 77)-
(1) when its purpose 1s completely fulfiiled ;
(2) when its purpose becomes unlawful ;
(3) when the fulfilment of its purpose becomes impossi-
ble by destruction of the trust property or otherwise;
(4) when the trust being revocable, is expressly
', revoked.
/Revecation of trust (s. 78)—

(1) If a trust is created by will it can be revoked at

the pleasure of the author of the trust ;

(2) If created otherwise :—

()} When all the beneficiaries are competent to
contract it can be revoked by their consent,
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(iZ) When it is declared by a non-lestamentary instrum.
ent, or orally, it can be revoked in exercise of the power
expressly reserved to the author of the frust,

(7)) When it is for the payment of the debis of the
author thereof and has not been communicated to the
credilors, it can be revoked at the pleasure of the author
thereof,

If it 1s communicated, it can be revoked only with their
consent. The right is strictly personal to the settlor. His
representatives cannot revoke,i

It cannot be revoked so as to prejudice or defeat what
the trusiees have duly done in the execution of the trusi;
revocation cannof be retrospective.2

RKelease of a trustee.—A irustee is released ( i. e,
his office is vacated )—

(1) by death (ipso faclo); oifice is not hereditary.

(2) by discharge from oifice, which is—
({) by the.extinction of the trust;
(iz) by the completion oi his duties uader the trust;
(éir) by the means prescribed in the trust instrument;
{iv) i)y appointment of a new trusiee under this Act;

{©) by consent of beneficiaries ( if competent to
contract ),
(vt) by the court {o which the petition is presented.

A trusiee has an inherent right {o apply for discharge,
and s. 11 of this Act is no bar to his doing it. The applica-
tion has to be made to the District Court or to the High
Court as the case may be. The Court can discharge him at
once if there is suliicient reason for so doing; else it will
refuse to discharge hun unless there is a proper person to
take his place; but he is mot in every case bound to show
to the court that there is a proper person available to take
his place. ( S. 72. )

1 Puzgerald v. White, 37 Ch. D, 18
2 Wilding, 1 Coll. 655.
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In Bogland when a trustee is desirous of being discharg-
ea~from the trust, he may retire under s. 39 of the Trustee
Act, 1925, provided his co-trustees consent to the discharge
of the trustee, and provided after his discharge, there will
be either a trust corporation or at least two individuals fo
act as trustees to perform the trust.

Appointment of new trustees.—On the death or
discharge of one of several trustees, the trust property passes
on to others unless the trust instrument prescribes th:
contrary. Under s, 73, when a person appointed as trustee
disclaims, or any trustee, either original or substituted, dies,
or is for a continuous period of six months absent from
British India or leaves it for the purpose of residing abroad,
or is declared an insolvent, or desires to be discharged from
the trust, or refuses or becomes in the opinion of the
principal Civil Court of original jurisdiction unit, or persona-
Ily incapable to act, or accepts an inconsistent trust, a new
trustee may be appointed 1n his place by :—

(e) the nominee (in the instrument) for the purpose;

(6) the author of the trust, if alive and competent
to contract ;

(¢) the surviving or continuing trustees or the Ilegal
1epresentative of such last trustee;

\

(@) the retiring trustee ( with the consent of the
court ).

Increase in number of trustees.—On an appoint-
ment of a new trustee, the court can increase the number of the
trustees—unless expressly forbidden by the instrument.

Appointment by Court.—The court interferes in
case of vacancy or disqualification; but only when it is found
imparacticable to appoint new trustees under s. 73.

In England, the court has, under s. 41 of the Trustee
Act, 1925, the power of oppinting a new trustee or trustees
whenever it is expedient to do so and it is found inexpedient,
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difficult or impracticable so fo do without the assistance of
the court. The court has also the power to ‘make an order
appointing a new frustee in substitution for a trustee who
is convicted of felony or is a lunatic or a bankrupt or is a
corporation which is in liqudation or is dissolved. When the
court appoints a corporation other than the Public Trustee
to be a trustee, the court may authorize the corporation
to charge such remuneration as the court may think fit.
Every trustee appointed by a court of competent jurisdiction
shall have the same powers, authorities, and discretion
and may in all respects act as if he had been originally
appointed a trustee. S. 34 of the Trustee Act, 1925, limits
the number of trustees to four. Where there are four
trustees of a settlement of land, no mnew trustee shall be
appointed until the number 1s reduced to less than four and
the number shall not be increased beyond four. The section,
however, only applies to settlements and dispositions of
land, and the restrictions imposed on the number of trustees
do not apply in the case of land vested in trustees for
charitable or public purposes.



CHAPTER XI.

EQUITABLE ESTATES, INTERESTS
AND ASSIGNMENTS.

(1) Nature of Equifable Estafes.

Equitable estates in land have their origin 1o the ancient
practice’ of persons putting their trusted friends in possession
of their lands, in confidence that their friends would dispose
of them according to the wishes of those persons. Sfrakan in
his “ Digest of Equity ’ explains m a nuishell how an
equitable' estate arises :— ‘

“ An equitable right arises when a right vested in one
person by the law should, 1. the view of equity, be, asa
matter of conscience, vested 1n another. Where this stale of
affairs exisis equity .does not _attempt to transfer the legal
right to the person in conscience entitled to,it, but directs
the person entitied to the legal right to use it {or the benefit
of the person entitled in conscience to it.’’

The common law of England took no cognizance of
fiduciary relations. * Trust * as we now undeistand it was
unknown to the common law. It was fo protect such trans-
actions -made in confidence that the Court of Chancery, or
the Court of Conscience interfered with the rights which an
owner of property had at common law. Equity claiming to
act on the conscience of the legal owner of property would
not allow bim to soil his conscience by doing wrong to
another, The result of this claim of the Court of Chancery,
viz,, ¢ Bqqu acts on the conscience of a party,” was that
equitable estates and iaterests in real ptoperty and personal
properly came into existence.

Equitable estates in real property arise either under a
trust or a mortgage. An equitable estate under a trust arises
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when by virtue of a deed, will or other instrument the legal
owner is bound fo hold the property for the benefit of another
or when the circumstances are such that a court of equily
will impose this obligation upon the legal owner, If A created
a trust of Blackacre in favour of B and appointed C a t{rusiee
with insiructions to execufe the trust, the court of equity
recognized the interest taken by B, the cestui que {frust, and
saw that the trusiee, the legal owner, acted in good conscience,

Onginally, the right of the beneficiary was fecognized
as merely personal, He had no proprietary night or right
rein. He could only enforce it against the trustee or subsequent
putchasers ot the estate with mnotice of the trust. Later on,
this personal right came to be regarded as giving bim an
estate in the land itself. Thus, in the above illustration B has
not merely a right against C, but he can proceed against all
persons who subsequent to the frust happen to acquire any
interest in the property, This is, of course, subject to the
rule thatthe rights of a bona fide purchaser jor value without
notice of the trust cannot be defeated,

An equitable estate arises under a legal morig.ge when
the day fixed for redemption of the debt has passed without
paymeni of the morigage-money, At law, the morigagor
forfeited his right on failure fo pay the amount due on the
due date, but, in equity, he is relieved, and the interest that
he retains is called an equity of redemption,

The recognition of equitable estates and interesis raised
the necessity of dealing with them, These estutes, though
purely creatures of equity, were dealt with upon the maxim
“ Equity follows the law,” and, therefore, the rules appli-
cable to legalestates were made applicable to equitable estates,
e. g., words of imitatior usually received the same construction
as in the case of legal estates, The rule of primogeniture was
not interfered with. The same rules of descent &s at common
law were followed. Equitable esiates can be  devised and
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alienated in the same way and can be made avaliable for
payment of money.

Though the maxim * Equity follows the law” had a
general application in dealing with equitable estates, in some
cases it was not absolutely followed. In cases where the deed
shows a clear intention that the estate is to pass in a parti-
cular way, the technical rules as to words of limitation are
not to be applied. The maxim is also not applied in the case
of rights such as escheats and dower which are allowed in
favour of third parties as being incidents to a legal estate.

Section I of the Law of Property Act, 1925, has reduced
the number of possible legal estates to only two. Thus the
estates in land capable of subsisting or of being conveyed or
created at law are :—

(1) Estates in fee simple absolute in possession and
(2) A term of years absolute.

All the other estates and interests existing at law before
1926 take effect as equitable interests.

Incidents common to legal and equitable esta-
tes.—The maxim of equity being that equity-follows the law,
the incidents which attach to an equitable estate are generally
the same as those which attach to a legal estate; such, as
has already been noted before, are the construction of words
of limitation, of estates and rules of descent; such also
among others are rules as to merger courtsy and liability.
to execution for debts,

Points of differnce between legal and
equitable estates.

Legal estates, Equitable estates.

(1) Any person who gets the
legal estate in a property for
valuable consideration and without
notice of any equitable interest
attaching to the same, gets the
legal estate without being affected
by the rights of the person having
the equitable intorest therein ;-
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Legal estates. Equitable estates,
Where there is equal equity the (2) Equitable interests are not
Iaw shall prevail. subject of .tenure: e. g., incidents

such as dower and escheat which
aro incidents to & legal estate are
not incidents to an equitable estate,

(3) Another diference arises
from the equitable dacirine of
* conversion » whereby realty is
considered as personalty and per.
sonalty_as realty before the actual
conversion of the cqufable inferest
takes place,

(4) The rights of married
‘women to hold property were very
(limited under the common law.
Equity allowed married women to
hold equitable interests.

[6] Legal interests in personalty
caunot be divided up to be
enjoyed in succession by diffcrent
owners. Egnitable interests in per-
sonalty may be held in successive
estates.

Equitable assignments.—The next question {hat
arises is the mode of dealing with these equitable estates
and interests.

A ¢ Chose in acfion ¥ means a thing recoverable by
action. A * Chose in possession ™ means a thing of which
a person has actual possession. Choses in action, therefore,
are all personal rights which can be claimed or enforced by
action and not by taking possession,

Choses in action are classified into (i) legal choses and
(if) equitable choses in action.

Legal choses in action are those which can be recovered
or enforced by action at law, e, g, a debt, or a bill of
exchange,
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Equitable. choses in action are those which are enforce-
able in the Courts of Chancery, e. g, an inlerest in {rust
funds or a legacy. ,

“ The great wisdom and policy of the sages and founders
of our law, " says Coke, “ have provided that no possibility,
right, tile, nor thing in action, shall be granled or assigned
lo strangers, for that would be the occasion of multiplying
of contentions and suits, of great oppression of the people
and the subversion of the due and equal execution of justice.”1
The common law prevented the assignment of (1)
contractual rights and possilities. The only exception was in
favour of the king who could either grant or receive a
possibility or chose in action by assignment. and by the
Law Merchant, bills of exchange were negotiable.

It was a well-established principle of common law that.
choses in action, such as a debt, could not be assigned with-
out the concurrence of the. debtor. The practical difficulty
confronting the assignee in the case of such an assignment
of a debt or other thing in action was that he could not sue
at law in his own name without making the assignor a party
to his action, The courts of equity, however permitted legal
choses 1n action to be assigned. And there was no difficulty
where an equitable a.signment was made ot properly recov-
erable il courts of equity, i. e., equitable choses in action,
such as the beneficial interest in personalty under a will or
intestacy, for the assignee could sue’ in his own name in
equity for such purpose,

With the growth of commerce, the old rule was modified
by custom and certain statutes whereby legal choses in action
could be assigned at law. Thus bills of exchange, promis-
sory notes and other negotiable, insttuments could be
assigned by the Law Merchant. The Policies of Assurance
Act, and the Marme Insurance Act made policies of
lile and marine insurances assignable, Finally, the judicature

1 White and Tudor’s Leading Cases, P. 97.
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Act of 1873 made all debis and legal choses in action
assignable at law.

As regards contingeni rights or fitle or things in action,
e. g., a mere expectancy of an heir of succeeding to the
estate, {hey were not assignable at law, for a man could not
assign what he had not got. *“ They were assignable in equity
provided they were made for valuable consideration. ”

It may be noted that rights under agreements of a
personal nature are not assignable either at law or in equity,

e. g., agreements between anthors and publishers, master
and servant partnpers, etc.

A chose in action must also be distinguished from-a
mere right to sue for damages for breach of contract or for
a tort; a mere right to sue is unassignable, but an assign.
ment of the right to the damages which may be recoverd

in an action whether founded om contract or -tort may
be made.!

Beguisites of a vaild legal assignment.

S. 136 of the Law of Properly Act, 1925, now enacts
that a legal assignment can be made of a legal chose in

action and the assignee can recover it provided - certain
requisites are fulfilled.

(1) It must be absolufe and mot purporting fo be 'by
way of charge only.

(2) It must be in writing under the hand of the assignor.
(3) The subject-matter of the assignment must be a

debt or other legal chose in action. The assignment of a
part of a debt is not within the section.

(4) Express notice in writing must be given to 'the
debtor, trustee or other person from whom the assignor
would have been entitled to claim the debt or thing in action.
Notice by either the assignor or assignee is valid and
gotice may be given after the death of the assignor.:

1 Gilegg v. Blomely, (1912)-3 Ik, B. 474.
2 Beteman v, Hust, (1604) 2 K. B, 530, 538.
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Where the above requisites are fulfilled, there is a
complete valid assignment at law, No particluar form of
assignment is necessary. A direction to pay the assigaoee is
sufficient, The object of giving mnotice to the debtor is to
protect the interest of the assignee. If the requisite notice is
not given, the assignee will not recover from the debtor in
case he pays the original creditor. It may also be observed
that the assignee takes subject to the equities at the date
of assignment.

The assignment has the effect of transferring the legal
right to the chose in action to the assignee as from the date
of the notice with power to give a good discharge for the
same without the concurrence of the assignor.,

Assignments in equity.—A legal chose in action can
also be assigned in equity. There is no hard and fast rule as
to the form of a valid equitable assignment. * It may be
addressed to the debtor. It may be couched in the language
of command. It may be a courteous request. It may assume
the form of mere permission. The language is immaterial if
the meaning is plain. All that is necessary isthat the debtor
should be given to understand that the debt has been made
over by the creditor to some third person. If the debtor
ignores such a notice he does so at his peril., The mode or
form of assignment is absolutely immaterial provided the
intention of the parties is clear since equity always looks to
the intent rather than the form.

An agreement between a debtor and a creditor that the
debt owing shall be paid out of a specific fund coming to the
debtor or an order given by a debtor to his creditor upon a
third person, having funds of the debtor, to pay the creditor
out of such funds, will create a binding equitable assignment
and the consent of the party to whom the order is given is
not necessary.

1 S. 136, Law of Property Act, 1925.
2 Per Lord Macraghten in Brandis v. Dunlop & Co., (1905) A, C., p. 462




ASSIGNMENTS IN EQUITY. 127

The intention to assign or to create a charge muast, of
course, be clearly shown. A mere letter of instruction to a
banker without any intent to create a charge on a fund in
his hands will not amount to an equitable assignment, * You ,
can have no charge in equity without an intention io charge.! ”

Illustrations—(1) A, the assignor, directs B, who holds
funds of the assignor, to pay C, the assignee, and charge to
his account, This is a valid equitable assignment.?

(2) B is indebted to A for a sum of £100. An agreement
between B and A whereby B agrees to pay any amount out
of that fund o a third person would Le enough to constitute

an assignment in equity. The debt must be paid out of &
specific fund.

A mere mandafe from a principal to his agent not com-
municated to a third person, will give the {hird person no
right or interest in the subject of the mandate.

An equifable chose in action can "be assigned only in
equity.

An assignment of an equitable chose im aclion e. g., a
legacy, though voluntaty, will be enforced, provided that the

donor has done everything required to be dome by bim in
order to transfer the debt or fund.

Notice of assignment.—1It is not necessary fo give
notice to the person owing the debt to complete the title of
the assignee, because it is merely meant for the protection of
the assignee and he may give it or get it given if he choose
to perfect his title to the subject-matter of the assignment as
against third persons so as to get priority against a subse-
quent assignee. But it is always desirable ifor the assignee to
give notice of the assignment {o the debtor to prevent him
from paying the assignor and to preserve his priority against
subsequent assigees, The doctrine governing this rule i
England is known as the rule in Dearle v. Hall. The
principle may be brieily summed up this:—Notice is not

1 Hopkinson v. Forster, 19 Bq, 74.
2.Webb v. Smith, 30 Ch. D. (1885} C. A,
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necessary to perfect the assignment befween the assignor
and assignee, though it is necesary t{o preserve priority
against a subsequent assignee, For security’s sake the assignee
must give notice to the holder (one who has legal dominion
over) of the fund assigned in order to obtain a right in rem;
obviously third parties would not be bound unless a notice
of the f{ranster is served upon them. In such a case the
assignee would merely have a right in  personam as against
the assignor only. If the fund is in court.a stay order must
be obtained and it is equivalent to notice ; in all other cases
notice must be given to the person having legal dominion
over the fund in question. Priority always resis on priority of
notice ; 1n case of co-trusiees, notice to one trustee is in
general sufficient to prevent a subsequent assignee from
obtaining priority ; if that one trustee to whom notice is given,
die without communicating it to other co-trustees, the said
other co-irustees are not liable for what they do or did in
ignorance of the notice to all co-trustees., Hence it is always
safe to give motice to all co-trustees and particularly to those
who are in charge of the fund, i.e.,, those who have to pay
over the fund to the assignor. Even a trustee in bankruptcy
must give notice to preserve his priority. As rcsards the time
of giving notice, it is held in England that it must ' be given
after the fund comes under the control of that person and
before it is paid over by him.

'How notice should be given.—It was not necesssary,
prior to the Law of Property Act, 1925, that a notice to a
trustee or holder of the fund should: be in writing; a verb.l
informal notice was suificient provided the <act of assignment
was distinctly and clearly brought to the mind of the trustee
or the holder of the fund. But s. 137, sub-section 3 of the
Law of Property Act, 1925, now provides that ‘A notice
otherwise than in writing, given to, or recetved by, :a trustee
after the commencement of this Act as respects any dealing
with an equitable interest in real or personal “property, shall

not aifect the priority of competing  claims . of purchasers in
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that equitable interest, ” Notice may be given either by the
assignee himself or his agent. It is sufficient if the trustee or
the holder of the fund receives aliunde such notice as a
seasonable man in the ordinary course of business would
act upon.

This rule of notice is not applicable in England to shares
in registered company, eic.; and similarly in /ndig s. 137 of
the Transfer of Property Act saves stocks, shares, debentures
of instruments which are for the time being, bylawor
custom, negotiable, or any mercantile document of title, from
the operation of the rule of ss, 130-136 of that Act.

Rights and remcdies of assignee under an
egnitable assignment.—Where the assignment was of an
equitable chose in action, the assignee could sue for it in his
own name in the Court of Chancery. Where the assignment
was of a legal chose in action, the courts of law allowed the
assignee to sue in the name of the assignor. But now the
assignee can sue in all the divisions of the High Court in his
own name without making the assignor a party to the action.

The assignment is “ subject to all equities. "—
The assignee, whether of a chose in action or a trust fund,
can acquire no greater rights under the assignment than
those enforceable by the assignor and he therefore takes
subject to all defences existing in respect of the right assigned
which would be available against the assignor seeking to
enforce the rights assigned. This is tersely expressed by the

statement {hat the assignee takes subject to all equities. The
debtor has, as against the assignee the same equities and the
same rights of set-off and other defences as he would have
had as against the assignor at the date at which notice of
the assignment is given to him, But after notice the debtor
cannot do anything to diminish the rights of the assignee,

. This rule that the assignee takes subject to all equities
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must yleld where a contrary intention appears from the nature
or in terms of the contract.

Choses in action not capable of assignment.—
There are certain choses in action which are not capable of

assignment on the grounds of public policy. Thus the following
assignments are not recognized :—

(2) Assignment affected by champerty, maintenance
or other corrupt considerations.

(6) An assignment of a mere right to sue (except by
a trustee in bankruptcy or by the liquidator of
a company).

(¢) Assignments of pensions and salaries of public
officers,

(d) Personal contracts and covenants.

(e) Assignment of alimony. (Srell.)

Tudian law.—In India we have actionable claims which
are similar to choses in action. The Transfer of Property Act
defines an actionable claim to mean “ a claim to any debt
other than a debt secured by mortgage of immovable property
or by hypothecation or pledge of movable property or to any
beneficial interest in movable property not in the possession,
either actual or constructive, of the claimant which the civil
courts recognize as affording grounds for relief, whether such

debt or beneficial interest be existent, accruing, conditional,
or contingent. '

Assignment of an actionable claim.—S. 130 of the
Transfer of Property Act requires that the transfer of an
actionable claim whether with or without consideration shall
be effected only by the execution of an instrument in writing
signed by the transferor or his duly authorized agent, and shall be
complete and efiectual only upon the execution of such instrument

1 S. 3, Transfer of Property Act.
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and thereupon all the rights and remedies of the tramsferor,
whether by way of damages or otherwise, shall vest in the
transferee, whether the notice of the transier be given of
not; provided that every dealing with the debt or other
actionable claim by the debtor or other person from or
against whom the transferor would, but for such instryment
of transfer as aforesaid, have been entitled to recover of
enforce such debt- or actionable claim, shall ( save where
the debtor or other person is a party to the {ransfer or has
received express notice thereof as provided ) be vaild as
against such transfer; and upon the execution of such an
instrument the transferee may sue or instilute proceedings
for the same in his own name without obtaining the consent

of the transferor, and even without making him a party
thereto.

The mere execution of the document is suificient and
notice is not absolutely necessary; the {ransferee, however,
if prudent must at once given notice to the debtor, for, if A
owed money to B who fransierred the debt to C and then
B demanded the debt from A who not being served with a
notice of the transfer, paid over to B, the payment made

by A would be vaild and A could not again be made to pay
to C.

S. 131 of the Transfer of Property Act provides that a
notice of a transfer of an actionable claim must be in writing,
signed by the transferor ot his agent duly authorized in
this behalf, and if the iransferor refuses to sign, by the

transferee or his agent, and the writing must state the name
and address of the transieree,

S. 6 of the Transfer of Property Act mentions cases
where no vaild assignment can be made.
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ELECTION.

Election.—Election may be defined as the equitable
accommodation of two inconsistent or contradictory bequests
or benefits, one of which the donor has, strictly speaking,
no power to bestow without the consent or co-operation
of the donee of the other.

Election is the obligation imposed upon a party 1o
choose between two inconsistent or alternative rights of
claims, in cases where there is cleat g CTremien of the person,
from whom he derives one, that b 7 :~.="" rot enjoy both.
Every case of election presupposes { - ~*=-ziir of gifts, with
an intention exptess or implxed,§ :iy: pacty who has a
right to control one or both, 1‘*?}21 one 5&;:-;15 r2 a substitute
for the other.. The party v.zho 3{ nas to take has a ch?ice, l.mt
!w cannot eru.oy the benefits 0%5 boih.! The coctrine of ?Iecnon
is not a positive rule of law; Wit is merely @ right in one
party to call upon another to - choose between tw0 OF more
bﬁnffits. Unfil a pax;ty. is cz.illegﬁd upon actually to mak§ this
choie; g &S :ga&gggmé?é’“qultuble in allowing him to
emzios(,zboth benefits.2 Efgctjon MY be (1) express of positive,
an i y

) implied o constructjy
Illustpa,tion.~ .
(1) A testat %0 pives an absolute legacy of
OF by hic w.osdipeBiVES an abso ute legacy
Rs. 10,000 to B; or g1 oo VI Re, 600 during his i
at his election, Here it is ol (31 {Ha‘l“t the intention of the
testator cannot } clear } © > ve both the absolute
legacy as wel| © that B spoypgmuthdrnig, therofore, b
Well 8s the annuity, B et - re. be com-
! Story’s Equuy, p, 450 —
2 Hanbury's Mo dex-. '
1 Equity, P, 513,
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pelled to elect whether he would take the one or the other.
This is a case of express or positive election.

(2) A testator devises a house worth Rs, 5,000 belonging
to B to C and by the same will gives Rs. 6,000 to B.lIn
such a case B has either to take wunder or im opposition
to the will. Ii he elects to take under the will, he must
relinquish the house in favour of C, and take Rs. 6,000
under the will, If, on the other hand, he elects against
the instrument, he will take the legacy subject
to compensation being awarded to the disappointed legatee,
i, e, he will give Rs. 5,000 to C and take the balance of
Rs. 1,000. This is a case of implied or consiructive election. S.
35 of the Traunsfer of Property Act and s. 180 of the Indian
Succession Act, 1925, illustrate the case of implied or con-
structive election.

The foundation of the doctrine of election is the intention
of the testator. Its characteristic is that by an equitable
arrangement, fnll effect is given to a donation of that which is
not the property of the donor. There is an obligation on the
person who takes a benefit under a will or other instrument
to give full effect to that instrument. Thus the doclrine of
election 1ests upon the principle that the person taking the
benefit must also bear the burden, He cannot approbate and
reprobate. It is based on a rule of justice that a party shali
not at the same time affirm and disaffirm the same transac-

tion—-aﬁirrp it as far as it is for his benefit, and disaffirm it
as far as it is to his prejudice.!

The rules governing eleclion are laid down, in India, in
in s. 35 of the Transfer of Property Act and ss. 180 to 199
of the Indian Succession Act. A case for eleciion arises where
a person professes to transfer property, which be has no right
to transfer and as part of the same transaction confer any
benefit on the owner of the property ; such owner must elect
either to confirm such transfer or to dissent from it, and ig
the latter case he shall relinquish the benefit so conferred
and the benefit so relinquished shall revert to the transferoxf

1 Rangama v. Atchama, 4 M. I, A. 193, o
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or his representative as if it had not been disposed of (subject
in the following cases to the charge of making good to the
disappointed transferee the amount or value of the property
attempted to be transferred to him):

(1) Whete the transfer is gratuitous and the transferor
has, before the election, died or otherwise become
incapable of making a fresh transfer,

(2) And in all cases where the transfer is for con-
sideration.

The above rule applies whether the {ramsferor does or
does not believe that which he professes to transfer to be his
own, A person who in one capacity takes a benefit under the
transaction may, in another capacity, disseni from it; but a

person who does mot take any benefit direcily under the
transaction need not elect though he may derive a benefit

indirectly.

All this is, however, subject to this, that if a benelit is
expressed to be conferred on the owner of a property in lieu
of that property and such owner claim the property, he shall
relinquish that particular benefit only and mnot any other
benefit conferred upon him by the same transaction. Acceptance
of the benefit by the person on whom itis conferred amounts
to an election by him to confirm the iraasfer, provided the
owner is aware of his duty o elect and of the circumstances *
which would influence the judgment of a reasonable man in
making an election, or if he waives inquiry into the circums-
tances; and the enjoyment of the benefit by that person fo1
two years without doing any act espressing dissent is sufiici-
ent to create a presumption of such knowledge or waiver; it
may also be inferred from any act of that person which ren-
ders it impossible to place the persons interested in the prope-
rty professed to be transferred in the same condition as if
such act had not been done. Election will be forced upon such
an owner if he does mnot, within one year from the date of
such transfer, signify to the transferor or his representatives
h'fs intention to confirm or to dissént from the framsfer; and

~ his failure to comply with the requisition within due time
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after its receipt shall be construed asan election on his part
fo confitm the transier; in case of disability it is allowed t.o
be postponed till the disability ceases or till the “election is
made by some compelent authority.

The purpose of this doctrine is merely to carry out the
intention expressed by the grastor in the instrument of grant;
& man cannot both enjoy the benefit and repudiate the liabi-
lities under a grant ; it he agrees to receive the benefit be
must accept the reciprocal obligation also; it is the choosing
between two rights when there is a clear intention that both
shall mot be enjoyed; see Codrington v. Codrington,
(1875) L. R. 7 H. L. [ This doctrine was origially applied
in the case of wills,) but later on it was extended to con-
veyances and deeds. It is, however, open to the grantor to
exclude the operation of this doctrine by the use of apt words
or by showing contrary intention, e. g., a giit to a married
woman with a restraint on anticipation. It must be mnoted
that it is only when one claim is made in virtue of an
instrument and another adverse to the {ransaction that a
case for election can arise; it cannot arise between several
dispositions in the same insirument; thus, beneficiaries need

not elect between one clause and another in the same
instrument.?]

In England, cases of election arose sometimes under
speclal powers and sometimes from the attempts of a testator
to dispose of his properfy by an inefectual instrament, e g,;
in case of infancy, coverture, scoich properly, etc., but these

cases now do not arise aiter the Wills Act, Married Woman’s
Propetty Act, Preston Act, etc, '

In order {o raise a case of election, the following condi-
tions are mecessarys—

| Mangaldis v. Ranchoddas, 14 Bom. 438: Tribh )
I L. R. 20 Bom, 318. ovandas v, T. Smith,

¢ Wallinger v. Wallinger, L, B, Eq. 301,
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(1) The intention of thé {estator or donor to dispose

of the property which is not his own should be
clear.

(2) The testator or domor must give his own property
to the person whose property he has attempted
to dispose of by his will o1 deed.

(3) The property given by the testator or domor must
be capable of being wused for compensating the
disappointed legatee or domee in case the election
is made against the instrument.

(4) The property which the testator or donor has
attempted to dispose of, must be a alienable.

Tllustration.—A bequeaths a house worth Rs. 5,000
belonging to B to C and by the same will gives Rs. 6,000
to B. In such a case B has either to take wunder or in
oppostion to the will. If he elects to take under the will, he
must relinquish the house in favour of C and take Rs. 6,000
under the will. If, on the other hand, he elects against the
instrument, he will take the legacy subject to compensation being
awarded to the disappointed legatee.i, e,, he will give Rs.
5,000 to C, and take the balance of Rs. 1,000.1

Difference between Indian and English law.—
There is a distinction between the English and Indian law as
to the disposal of the balance left aiter satisfying the dis-
appointed legatee. Under the English law the balance goes to
the refractory legatee, as shown in the illustration above,
but under the Indian Law, it will go to the testator’s estate
(s. 181, and #L (1) to s, 182, I. S, Act). Under the English
law, the donee by electing against the insirument does not
incur a forfeiture of the whole benefit conferred on him, but
he is bound to make compensation out of it to the disappoini-
ed f{ransferee and aiter making compensation take the
balance himself. in shott compensation and not forfeiture is
the principle on which the doctrine of election proceeds.

1 Streatfield v. Streatiield, Wo & T. Leading Cases,
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Under the Indian law, forfeifure and not compensation
is the rule. )

The rules laid down as to the manner and conditions of
election are much the same as in England. except that there
is no fixed period there for election as in India.

The word * election » is used in quite a difierent sense
in treating of reconversion, i. e., it is the right to elect to
take, in lieu of the proceeds or fruits of any given property,
the property itself ; while here it means the obligation to
elect between two species of property or benefit.!

The doctrine of election applies to Hindus? as well as
Mahomedans3 A Hindu widow died making a will in respect
of property which she had inherited from her husband. She
bequeathed Rs. 2,000 as a legacy to the plaintiff and
the immovable property to K, the defendant’s father. The
plaintiff and K were the heirs of her husband, The plaintiif
claimed the legacy under the will and ~ half the immovable
property as heir. It was held that the plaintiff should be

put to his election whether fo take the legacy or hali
the immovable property.s

The doctrine of election applies to every species of
property, whether movable or immovableS [t also applies
to vested as well as contingenté rights Thus where
A bequeaths an estate to B, in case B’s elder brother ( who
is married aod has children ) shall leave no issue living at
his death and also bequeaths to C, a jewel belonging fo B,
B will have to elect to give up the jewel or to lose the estate,

Prob.—L by a deed conveyed his Thana estate to a
trustee on irust for his daughter M. He then died baving by
his will demised his Thana estate to his son N and his Poona

Haynes, Eq. 367, (
Mangaldas v. Ranchhoddas, (1890) 14 Bom. 438.

Sidik Husain v, Hashim A, 38 All, 627, 43 I, A. 212.
14 Bom, 418,

Cooper v. Cooper, L. R, 6 Ch. 15, 21,
Illustraiions (i1) and (iii) o s, 182, I, S, Act, 1925,

Oy U b W NS~
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estate to his daughter M. M wishes to have both and comes
to you for advice.

A.,—No ; she cannot claim both; s. 35 of the T. P. Act
applies; M will have fo submit fo an election~either to have
the Thana or the Poona estate. If she wishes to have the
Thana estate she must elect to forgo the legacy ; if she elects
to take the legacy of the Poona estate, she must forgo her
rights under the deed to the Thana estate. If the son N is
not allowed to have the Thana estate, he is to be allowed
compensation to the exteni of the value of that estate out
of the Poona estate. The English case of Broadie v. Barry,
2 V. & B. 125, establishes the principle that where there is a
clear intention of the donor that the domee should nmot enjoy
both the beneiits conierred upon him, equity will compel the
donee to elect between iwo inconsistent or alternative rights
or claims ; of course election, though implied, must be made
by the donee with a full knowledge of his rights and of the
existence of his rights to election.!

CHAPTER XIIL

CONVERSBION AND RECONVELRSION.

Conversion—The equiizble doctrine of conversion is
the outcome of the fact that there were in England two
different systems of intestate succession, the ome for realty
and the other for personalty, prior to the Law of Property
Act, 1925. The doctrine has also its root in the simple
principle that where property has been given tfo a trusfee,
the trustee should not alter the devolation by committing a
breach of irust. Thus, for example, a testator devises land fo
a trustee upon irust for sale, with a directlon tfo hold the
sale proceeds in frust for his son. The f{rustee neglects to
sell the land in breach of trust. The son dies intestate. The

1 Cooper v. Cooper, 44 L. J. C.; Streatfield v, Stroatheld, 2 Ch, 6 ;
Noys v. Mordaunt, 2 L. W. & T. Leading Casss. -
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quetion would arise as to who should succeed-the son’s heir
or his next of kin. The next of kin would be entitled, for if
the trustee had sold the land, there would have been no land,
but only a fund of personalty, and the claim of the heir that
the son was entitled to the land would not be upheld, Similarly,
in the converse case if monies are given tfo a trustee upon
trust to purchase land and settle it to the use of the
son, in the event of the trustee omitting to buy land,
and the son dying intestate, the heir-at-law will be entitled
to the monies. It is now an established principle that where
money is directed or agreed to be turned into land or land
agreed or directed to be turned into money equity will treat that
which is agreed tobe done or which ought tobe done as done
already and impress upon the property that -species of
character for the purpose of devolution and title into which
it is bound ultimately to he converted,! Money by deed or
will directed to be laid out in the purchase of land, and land
directed {o be turned into money, are respectively deemed
in equity as being already converted by force of the direction
simply, and before they are converted in fact. It depends upon
the intention of the settlor if it is expressed. A court of equity
considers it as an implied trust according to the maxim
be “ Equity considers that as done which cught to
done.” It is sufficient if {he infenfion is expressed and 1t

is not mecessary that the conversion should have been actually
made bv the author of the trust.

Thus realty may in equity become personalty or persona-
Ity may in equity become realty in the following cases:—
(1) Where a trust instrument imperatively directs
trust realty to be sold or trust personalty to be
invested in the purchase of land. Such a direction

may be contained in a will or deed.
(2) Where a binding contract is made for the sale of
land.

(3) Where the order of the court is néhtfully made
for the sale of land, e. g, A, are equally
interested in real property. If the court orders

1 A, G. V. Hubbuck, (1884) 13 Q. B, D, 275,
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the sale of that properly then as from the date
of the order of sale, the property is to be con-
sidered as personal property.

(4) When 1land is made subject to a partnership
agreement, e, g, A, B, C, D are partners, X is
the son of A. The partnership owns real property,
In such a case, as between A, B, C, D or X, B,
C, D (if A is dead), the real property is to be
treated as personal property.

The direction te convert must be imperative.—
If the direction to convert is clear and imperative, express or
implied, it is sufficient to produce conversion in equity. It
must amount in fact to a trust to convert, Mere power to
convert is not imperative.l If the direction is void there is
no conversion.?

Time when conversion takes effect.—The con-
version takes place from the date of the (1) death of the
testator in case of wills.3 and from the (2) date of execution
in case of other instruments. It may also depend upon future
option to purchase, vested in a third person, and the question
arises whether the option was created previously to or sub-
sequently to the will. But this is subject to the general rule
that the terms of each instrument guide the proper constru-
ction thereof. Delay in actwal conversion does not affect the
respective beneficial interests. There is no such notional
conversion where conversion is not the object, i. e.. there is
no intention to convert 4

Iffect of conversion.,—The effect of conversien is to
make real estate personal or personal estate real without
any actual conversion by the settlor. Money directed to be
turned into land descends to the heir, and the land directed

1 Pitman. (1892) I Ch. £79.
2 Walker, (1903) 1 Ch. 565.
3 Beauclerk, 2 Atk 107.

4 Wright v. Rose, 2 Sim. & St._323.

i
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{o be converted into money goes to the personal represent-
ative,

[

Total or partial failure of purposes.—The purpos-
es for which a conversion is directed may fail wholly or
partially. It is settled law that where the purposes of the
conversion have totally failed, then, as no actual conversion
can be necessary to carry out such purposes, the direction is
a nullity and the representative entitled to take the property
would take as if there was mno direction to comvert, i. e,
where the purposes wholly fail, land directed to be sold
results back as land and money directed to be invested in
land resulis back as money. It remains as it was or is at
home.2 A, a testator, devises Jand to trustees wupon trust
to sell and pay the proceeds {o B. B dies in the lifetime of A,
Here the sale is not required for any purpose, and the land
will revert to the testator’s heir. B, having died, there is no
need to convert, If there is a partial failure, various questions
arise, viz., (2) how far the trust for conversion is in force; ()
who is to benefit by the failure; (c) in what character the
benefit will devolve; and in each case it depends upon the
nature of the instrument by which conversion is directed, e,
g., a deed or will. Where the purposes have only partially
failed then an actual conversion is necessary to carry out
such purposes as have not failed, and the representatives en-
titled o take would take the property in the form in which
it is directed to be converted, i. e., where the purposes only
partially {fail, land directed to be sold results back as money
and money directed to be invested results back as land, no

matter what its actual condition may be at the time it results
back,

Illustrations.—(a) A testator devises realty to trustees
upon trust to sell and divide the sale-proceeds between A and
B. A predeceases the testator. B sutrvives him, Here a sale
is required by the will in order that B may have what the

1. Elliot v, Fischer, 12 SBim, 505,
2. latke v. Franklin, 4 K. Q. J. 257,
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testator intended to give him, viz.,, money and not land. B
will take his sharein money, and as regards the moiety,
A’s share having lapsed, it will belong to the testat.r’s heir,
but he will take as personalty because the testafor did not
intend that in the event of A being unable fo fake, A's share
should go to his next of kin,

(&) A testator bequeaths personally to trustees upon trust
to invest in the purchase of land for A and B. A predeceases
and B survives the festalor. A's share will go to the next of
kin, but he will take as realty.

In case of conversion under deeds when there is partial
failure of putposes, the property to that extent results to the
settlor and through him it goes to his personal representatives
if it is land directed to be converted into money, and to
his heir if it is money directed to be converted into land.!
Subsequent further devolution depends upon its actual chara-
cter at the time such further devolution arises.z

Since the abolition of differences between real and perso-
nal estate as regards succession on the owner’s death intestate,
conversion has lost its practical importance. But so far as
the disposition of property by will is concerned, the new legis-
lation does not affect the devolution of property. The doctrine
is also applicable and important in so far as there is a

difference in the payment of death dutles on real and
personal estate,

Leading cases.—Flecher v. Ashburner; Ackroyd v.
Smithson.3

Reconversion is the undoing of notional or imaginary
conversion and electing to take property in its actual original
state before conversion, or to put it in the words of Srel,
“[t is the notional or imaginary process by which a prier
notional conversion is annulled and the notionally converted
property is restored in the contemplation of equity to its

1. Wheldale, & Ves, 236.

2. Walter v. Maunde, 19 Ves. 231.
3. W. & T. Leading Cases,
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original, actual, unconverted quality.” Although land directed
to be converted into money and money directed to be convert-
ed into land is at once impressed in equity with a mnew
character, still it is open to a person receiving the converted
property, if not under any disability, to elect to take it in
its original state, “Bquity, like nature, does nothing in vain.”
And so it is useless to insist that a person should take the
property in the converted form, when he can at any moment
annul the conversion.

The person claiming to elect to take the property in
unconyerted or original form, must be sui juris and not a
lunatic or an infant, He must also have an absolute interest
in the property. Reconversion can take place by (1)act of parties
or by (2) operation sf law.

P.econversion by act of parties,

() An absolute owner.—The notional conversion may
be put an end to by an absolute owner who is
sui juris by electing to take the property in its
actual state, and the court will not direct a con-
version against his election, because, when con-
verted, he might immediately reconvert it.

(b) Tepants in common.—In the case of tenants in
common, the rule is that where an estate is direct-
ed to be sold, and the money arising from the
sale is to be divided among several persons, all
of them must concur in electing to take the
estate unconverted, for none of them has a right
to say that any part shall not be sold, and elect
to take his share in the estate, for to allow ele-
ction in such a case would be injurious fo the
sale of the whole. Where, however, money is -
directed to be 1laid out 1n land, to the use of
several persons as t{enants in common, any one
of them may electto take his share of the money,
for the residue of the money may be guite as
advantageously invested in the purchase of land
as the whole.
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(6)  Tenant in tail.—A tenant in tail of money to be
invested in land might, as against his issue,
whom he might bar by fine, elect to take it in
its actual state,

(d)  Remainderman.,—A person contingently entitled
to the proceeds of real estate directed to be sold
may, pending the contingency, elect to take the
estate as realty, and when the contingency happ-
ens, such election will become operative. All he
must do is to take care that nothing is done to
interfere with the interests of third parties.! The
election of a remainderman cannot prevent the
tenant for life from imsisting on a sale of land.

(e) Infant.—An infant himseli cannot elect, but the
court can elect for him or sanction his election
after an inquiry whether it is for the benefit of
the minor to reconvert,

(/) Lunatic.—A lunatic himself cannot elect; his comm-
ittee may do so on his behalf with the consent
of the court; the court directs 1nquiry
whether the reconversion is for the benelit of
the lunatic.

(¢) Married Woman.—Married women can elect as to
separate estate under settlement.

Reconversion by operation of law. Two things

are necessatry, viz., the property must have been in the actual
possession of the person entitled—of one who had in him
both the next of kin and the heirs,—and such person must
have died without making any declaration either way.s
Thus money impressed with real uses at home in the hands
of the absolute owner devolves as money.4

How election may be made.—A person competent

to elect may elect either (1) by express declaration or (2) by
"1 Meek v. Devinath, (1877) 6 Ch. D. 572. ’

2 Wheldane, 8 Ves. 235,
3 Chichester, 2 Vern. 295.
4 Pulteny v, Darlington, 7 Bro, C. C. 559,
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acts from which the court will presume an election t{o have
been made. But neither declaration nor act must be equiv-
ocal. A bequest by a person absolutely entitled to a fund
to be invested in the purchase of land will show a sufficient
intention to elect fo take the fund as personalty.
The court will raise a presumption that a person has made
an election from very slight circumstances. It may be inferred
from acts showing that the owner intends fo take the
property in its actual state. Thus, in the case of land to
be converted inlo money, keeping the land wunsold for a
long time, granting a lease or receiving rents is strong evi-
dence of the eléction to take as real estate. When a person
absolutely entitled {o money to be laid out in land, receives
the capital money from the trustees, he elects to take as
money, bul not where he receives the income, though for a
considerable time.

CHAPTER XIV.

PRRFORMANCE AND SATISFACTION.

Performance.—This doctrine is based upon the maxim
“ Fguily impules an infention fo fulfil the obligation.” Thus
where a person covenants io do an act and he does some
other act which is of a kind {o be applicable to the perfor-
mance of the covenant, he is presumed to have had an
intertion of performing his covenant. The principle of the
doctrine of performance is that when A is bound in equity
to do something for B, but leaves that thing wundone, equity
will be astute to seize on something else that he has done,
and rendef that thing available for the benefit of B.I The
simpie illustration of the case of performance is where a
person covenants to do a certain act and this covenant is
deemed to be performed by some subsequent act which
wholly or approximately effects the same purpose, though

1 Hanbury s Modern Equity, p. 387.
10
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it does not expressly refer or precisely conform to the
covenant. If a person has covenantes to purchase and settle
realty, and after the covenant a purchase is made but the
seftlement is not made, the purchase would operate as a
performance pro fanfo (if the lands purchased are of less
value than those covenanted tobe settled); but then the land
must have been bought after the covenant and must answer
the description in the covenant, The court considers whether
the purchase is mniade with the trust money.! Absence of
trustee’s consent is immaterial.?

Another illustration is where a person covenants {o do
an act and the covenant is in effect wholly or partially per-
formed by the operation of law, thus—where a husband
having covenanted to leave his wife some money, dies in-
iestate (so {hat the wife also gets a share in the distribution
of the estate), the question would arise whether {he share
so obtained by her is a performance of the covenant, or
whether she can claim the monoy under the covenant in
addition {o the share. It has been settled upon the author-
ity of Blaudy v. Widmore, that the share she obtains on the
intestacy will be a performance of 1he covenant, This general
rule is subject to the following exceptions :—

(1) Where the covenantor makes a will, a bequest
will not per se be considered a performance of
the covenant to leave a certain sum, for a bequ-
est prima facie imports bounty.

(2) Where the covenant is not to pay a capital sum,

but the interest of a sum of money for life, or

. a mere annuity, the distributive share being a
capital sum. But since the Administration of

Estates Act, s. 46, under which the widow, upon

her husband’s intestacy. is entitled to a life inte-

rest, her share in the estate might be considered

1 Lichwere v. Carlisle, 3 P. Wms. 211
2 Rowdon Bro., C. C. 582,
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to satisfy a covenant fo leave her a life interest
or an annuity,

(3) Where the husband covenants to pay a sum to
his wife in his lifetime, and there is a breach
of the covenant before his death, she will not
take her distributive share in performance of
the covenant, but if his .death occurred before
time of the performance of the covenant or even
at the time fixed for- it, her obtaining a share
would be a performance pro fanfo.

Satisfaction.—The doctrine of satisfaction comes into
operation in cases in which a donor being already under
some obligation to donee, effects a donmation under circumsta-
nces which indicate an infention that this shall be taken in
satisfaction of the prior obligation 2

Satisfaction and performance distinguished.—
This doctrine also rests upon the same maxim, but differs
from * performance ” in this that whereas in the latter
the identical thing agreed to be done is taken to have been
done, in the case of satisfaction the thing done is something
different from, and is” substituted for, the thing agreed to
be done. The thing given operates as an extinguishment of
the claims of the donee agaimnst the donor, This is a presu-
mption for debifor non presumptur donare. But nowadays that
presumption is not favoured by the courts.

The doctrine of satisfaction rests upon an implied intent-
jon of the testator. The doctrine of performance on the other
hand, rests on the ground of natural justice. It arises from
a construction which equity, in its regard for natural justice,
puts upon certain circumstances, rather than from the
implied intention of the party. It conspicuously differs from
satisfaction as applied to'debis in that performance is comm-
only deemed to have been eifected pro fanto.

1 Blaudy v. Widwrore, W. & T, Leading Cases.
2 Smith’s Equity, p. 531.
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The cases on satisfaction may be considered under the
following four heads :—

(1) Satisfaction of a debt by legacies.—The
gefieral rule, as laid down in Talbol v. Duke of Shrewsbury,
is that if one being indebted to another in a sum of money,
does by his will give him a sum of money as great as or
greater than the debt, without taking any notice at all of
the debt, this shall, nevertheless, be 1n satisfaction of the debt
so that he shall not have both the debt and the legacy. This
presumption of satisfaction of a debt by a legacy, however,
does not arise if the legacy is less than the debt, or if the
debt is contracted after the date of the will or even con-
temporaneously. If it is less, it is no satisfaction pro fanto.
This presumption is liable to be rebutted by the existence of
certain circumsiances, such as express direction in a will for
payment of debtst or fixing different time for payment of
debts and legacies,? or if the legacy is of residue only.S Thus
where one being indebted to his servant for wages in £100
had given her a bond for that sum as due for wages, and
aiterwards by will gave her £500 for her Iong and faithful
services and directed that all his debts and legacies should
be paid, it was held that the legacy was not a satisfaction
for the debt due on the bond. The legacy, in order to setve
as a satisfaction of the debt, must be definite and not cont-
ingent nor uncertain, and must be payable before debts.

In India, the rule as stated in s. 177 of the Indian
Succession Act abolishes the doctrine of satisfaction. When
a debtor bequeaths a legacy to lis creditor and it does not
appear from the will that legacy is meant as a satisfaction
of the debt, the creditor shall be entitled to the legacy as
well as the amount of debt. Where a testator bequeathed
Rs. 9,000 to his brother, he having with him Rs. 9,000
deposited by his brother, it was held that the legatee was

1 L. P, Wms. 408,

2 Clarence v. Snsll, 3 Alth, 9.
3 Crichion, {1895) 2 Ch.. 853.
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entitled both to his deposit and also to his legacy.!

(2) Satisfaction of legacy by legacy.—A legacy
may be satisfied by subsequent legacies, if they are both
under the same instrument and are equal in amount: but, if
they are unequal or if they are under different instruments,
the presumption is that they are cumulative and not substi-
tutive? except when the legacies are not given simplicitor but
with a motive which is the same in both the instruments
and the sum is the same, Extrinsic evidence is admissible
only if the court raises a presumption against double
legacies.3 But where no presumption is raised against

double legacies, evidence is not admissible to show that the
testator intended the legatee to take one only.

In India, s. 101 of the Indian Succession Act, 1925, lays

down the rule as 1o cumulative or substitutive bequests in
much the same way.

(3) Satisfaction of portion-debt by legacy.—
Sometimes a debt 1s incurred by a father or mother by way
of making provision for a child of his or hers, or a debt is
incurred by some person who stands 1n loco parentis to another
in favour of that other; such a debt is called a portion-debt.
Where the existence of a portion-debt is followed by a
legacy to the child, the question arises whether the portion
is satisfied by the legacy. The doclrine of satisiaction
presupposes that there is some obligation to be satisfied,
Where there is a completed gift, there is no obligation, and
therefore it cannot require satisfaction. Thus where the
father establishes his son in trade and pays Rs. 5,000 and
afterwards bequeaths Rs. 5,000, there can be no satisfaction,
for there is nothing to be satisiied. But where ibe father
agrees to pay Rs. 5,000 to his son, and subsequently. be-
queaths Rs. 5,000, there is an obligation, and the question
arises whether  the subsequent provision is meant
o be a satisfaction of the previous obligation. In such a
case, the coart raises a presumption that the portion-debt is

| Hasanally v. Popailal (1912), 14 Bom. L. R. 782,
2 Yokeney, 3 Hare 620. 3 Les v. Price, Hare, 217.
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satisfied by the subsequent legacy either totally or partially.
Where the legacy is less than the portion-debt, there is a
presumption of satisfaction pro {fenfo. The doctrine of
satisfaction holds only where there is a parental or quasi-
parental relation, 1.e., where ibe debt is incurred by a
father or mother or by some person who has placed himself
in loco parentis to the beneficiary.

Extrinsic evidence is admisstble i{o rebut the presump-
tion against double portions. In India, s. 178 of the Indian
Succession Act abolishes the doctrine of satisfaction of
portion by legacy. It states that where a parent, who is
under obligation by contiact to provide a portion for a
child, fails to do so, and aiterwards bequeaths a legacy to
the child, and does not intimate by his will that the legacy
is meant as a satisfaction of the portion, the child shall be
entitled to recetve tne legacy as well as the portion,

(4) Satisfaction of legacy by portion.—As a
general rule, where a parent gives a legacy to a child mnot
stating the purpose with reference to which he gives it, and
afterwards advances a portion on the mairiage of the child,
the presumptiyn arises that 1t was intended to be a satisfac-
tion 'or ademption of the legacy either wholly or in part, and
the rule is applicable whete a person puts himself in Joco
parentis, but no such presumption arises in the case of a
stranger or of a nalural child. This is because the court
leans against double portions.

In India, under s. 179, Indian Succession Act, no
bequest shall be wholly or partially adeemed by a subsuquent
provision by settlement or otherwise for the legatee.

Presumtions of satisfaction or ademption are but
presumptions and can be rebutted by parol evidence of the
settler’s or testator’s intention. The presumption, however,
may be rebutted i1f there 1s a substantial difference iu the
nature of two provisions, e.g., agreement to give land would
not be satisiied by a legacy; mor would a legacy be
adeemed by a gift of stock-in-trade.

ea———~~ 4



CHAPTER XV.

PENALTIES ANWND FORFEITURES,

What is a. penalty.—Where a sum of money is payable
as a punishment for a default or by way of securing the
performance of a collateral object, that sum is a penalty;
e.g., if interest at an increased rate 1s payable on {failure to
pay the interest on proper days, then the higher rate is
regarded as being by way of penalty, The general principle
is that whenever a penalty or {orieiture is imposed to secure
some act or benefit, the act or benefit is the principal object
and the penalty or iorfeiture is merely accessory. Such
cases are relieved against in equily. But then the court
will not allow a party to escape from his contract merely by
paying a penalty in every case! (see s. 20, Specific Relief
Act). The true ground of relief against penalties is from
the original intent of the case, where the penalty is designed
only to secure money and the court gives him all that he
expected or desired..

oLiquidated damages’ 1s an ascertained amount
intended to be an assessment of indefinite damages likely to
result to one parly through the default of the other and
agreed to be paid by the party who commils the breach to
the other party.

Distinction between penalty and liquidated
damages.—It is difficult to distinguish penalty from liqui-
dated damages, i.e., where the whole sum (mentioned, as
payable i case of breach) can be recoverd. Srell formulates

the following rules for the purpose :—

1 Prench v. Macale, Q. & D. Wor, 274.
2 Peachy v. Duke of Somerset. (1742) 1 Stra., 447,
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(1) If payment of a smaller sum is secuted by a larger,
the larger sum is always a penalty.

(2) When there is a covenant to do several things and
one sum 1s stated to be paird for the breach of any or alli,
that sum is in gencral to be considered a penalty.:

(3) But where the sum payable is proportioned to the
breach,. or

(4) 1f the sum is payable on one particular breach and
there is no means of ascertamning the precise damage, the
sum is not penalty at all but is liquidated damages. ®

(5) The mere use of the ferm penalty or liquidated
damages is not conclusive; 1t depends upon the circumstances
of the case.

(6) When the expressions are ambiguous and doubtful,
equity inclines towards construing the sum as a penalty;
but it must be noted that the mere largeness of the sum does
not of itself make it a penalty.®

It has been ruled in Wallis v. Smitlhe that the parties
have the option to fix a sum as the just amount of damage;
but if it 1s so disproportionate as to be in reality a penalty,
equity will relieve against it.

Relief against penalties—Equity relieves against
penalties when the intention of the penalty is to secure the
payment of a sum of money or the attainment of some
other object, and when the event upon which the penalty is

1 Kemble v Farran, 6 Beav. 14.
2 Wilson v. Love, (1896) 1 Q. B. 626.
3 Law v Local Board of Reduth, (1892) 1 Q. B. 27.

4 Green v. Price, 16 M. & W. .
5 Ibid.

6 346 21 Ch. D. 243.
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made payable can be adequately compensated by payment
of interest of otherwise,’

Indian law—Section 74 of the Indian Contract Act
makes provision for this; it does away with {he distiuction
between penalties and liquidated damages.

Forfeitures.—The court is governed by ihe same
general prind¢iples in relieving against forfeiture clauses—
other {han forfeifures arising under wills and settlements
and otber than forfeitures arising under leases and other
strict coniracts.?, In England, the courts of equiy from
very early times relieved against forfeiture for non-payment
or rent—ior_ forfeilure in such cases was regarded as security
for the payment of remt. Even the courts of law granted
relief in suits for ejecttnent for non-payment of rent where
the lessee brought the amount of rent into court. Now
s. 146 of the Law of Property Act provides for relief against
fotfeitiut¢ generally and enacts that a forfeiture shall not
be enforceable for breach of any condilion or covenant
until the lessor has given the lessee notice requiring him to
remedy the particular breach and to make compensation,
and the lessee fails to comply with it withn a reasonable
time. The section does not apply to a conditicn of forfeiture
on bankruptcy or execution or a convenant in a mining lease
for permitting inspection by the lessor, But there can be no
relief if the lessor has actually entered thereon. Where forfei-

ture is imposed not by act of parties but by statute, equity
will give no relief.

It being a condition of granting relief against a penalty
or forfeiture that proper compensation for {he breach of the
agreement shall be made, it follows that where there are no
means of ascertaining what amount of compensation would be
equitable, no relief will be ‘given.

1 Halsbury's Laws of England, Vol, XIif, p. 150.
2 Warner v Moore, 25 Ch, D, 605,



154 PRINCIPLES OF EQUITY.

In the case of fotfeiture of shares for non-payment of
calls, equity on the ground of public policy has refused to
interfere. Similary, the court will relieve a purchaser from
the forfeiture of deposit on sale of immovable property if he
fails to complete the purchase within a reasonable time.

Indian law—Under s, 114 of the Transfer of Property Act
the court will grant relief to the lessee against forfeiture for
non-payment of rent, if at the hearing of the suit in ejectment
the lessee tenders to the lessor the rent in arrear together
with interest and full costs of the suit.

The words “rent 1n arrear” in s. 111 of the Transfer of
Property Act mean rent accrued due up to the date when
relief is granted, and not only rent claimed in suit.

S. 114A provides for relief against forfeiture for breach
of an express condition by making it obligatory on the lessor
to setve the lessee with notice specifying the breach and
requiring the less:e to remedy the same before enforcing the
forfeiture clause by filing a suit for ejectment.

e

CHAPTER XVI

MORTGAGE.

What is a “morigage’—The requisifes of @ morigage.—
Valid attestation.—Different kinds of morigages.—Remedies ' in
case of different morigages.—Gahar Lakan morigage.—Mort-
gage distinguished from sale with condition for repurchase.—
Usufractuary morigage.—English morigage.—Equitable mori-

gage.

‘What is a meritgage ? —A mortgage is “the transfer
of an interest in specific immovable property for the purpose

1 ';’:ecflht;rszmtolla Properties .Ltd v. Dhunbai Feroshaw Sorabjee(1931)
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of securing the payment of money advanced or to be advanced
by way of loan, an existing or future debt or the perform-
ance of an engagement which may give rise fo a pecuniary
liability.” The transferor is called the morigagor, the trans-
feree the mortgagee, and the instrument the mortgage—aeed
(s. 58, Transfer of Property Act). The Transfer of Property
Act speaks of mortgages of immovables only, while the defini-
tion given in the Stamp Act includes morigage of movables
also ; the one speaks of engagementis generally, the other
particularly of those which create pecuniary liabilty. Fisher
defines a mortgage very widely as “a security upon property
for the performance of an engagement.,” While Coofe calls a
mortgage “a debt secured by a pledge.” Thus, a morigage 1n
England implies a loan, i, e., a debt, though it is not geces-
sanly so 1 India. Again under the English Law prevailing
before the Law of Property Act of 1925 the whole of the
interest of the mortgagor passed to the mortgagee in law,
though 1n equity he had a right of redeeming that interest.
In India since the passing of the Tranfer of Property Act the
distinction drawn in England between law and equity in
such cases does not exist, The Act has left no room for such
a distinction.! The Indian morigagor however retans some
rights though the English rules of equity do not apply. He
retains a right to reconveyance of the land and a right to
transfer such right by way of sale or morigage and this
right in India is a legal right.? In India there is mo equily
of redemption in the morigagor and there being no distinc-
tion between the legal and equitable esfate, his ‘whole estate’
is not transferred by the mortgage.’

Requisties.—No particular form of words is necessary
to constitute a morigage ; it is sufficient to show an inten-

1 Bengel National Bank v, Janki Nath 54 Cal.; 813 Ram XKinkar v.
Satyacharan 41 B. L. R. 672=66 1 A 50.

2 8.8 81, 8, 91 & 94 T. P. Act.

3 YVithal v. Rajebahadur 29 Bom. 391; Thothalen v. Eralpad 40 Mad,
1111; Pala Kista v. Jagannath, 59 Cal, 1314,
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tion on the part of the debtor to create a security but it
must be clearly expressed ; so a bare covenant on the part
of a debtor not to alienate property, without any further
words which may go to show an intention to create a secu-
rity, does not constitute a mortgage.l If such an intention is
clear, then the mere fact that a stipulation is put in for re-
purchase cannot prevent the debtor from redeeming.? The best
fest is laid down in a leading equity case® thus, “Are the
remedies of the parties mutual and reciprocal ? If so, it
is a mortgage ; if not, it is not a morigage. Mutualily is
absolutely necessary. S 53 essentially requires that an
interest in specific immovable property must have been
transferred as a security for the payment of the debt; so if
in constderation of a loan received, the debtor transfers his
properly to the créditor for a period by which time the
whole debt is understood to be liquidated, and after the
stipulated period the creditor is to testore the property free
from the morigage lien, the 4greement is not a mortgage ;
similarly also ii the patties agree that after the expiration
of such a period the mortgagee shall temain in possession of
the property for a fixed period and then restore the property
iree from any claims.! What the law tequires is that Zhe
interest in specific immovable properly must have been conveyed
by way of security.’ lmmovable propetty must be properly and
distinctly specitied.

Prob.—Is a valid mortgage created in any of the
following cases :—

(1) The debtors describing themselves as residents
in a certain place, said in an instrument, “ we

1 Najimuolla v. Nasir, 7 Cal 196.

2 Bepujt v. Senavari, 2 Bom. 24,

3 Howard v, Harris, 2 W. & T. Leading Cases, 11
4 Abdullabhai v, Kashi, 11 Bom. 462.

S Vasudev v, Bhau, 21 Bom. ‘528,
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hypothecate as security for the amount all our
rights and interests,

(2) In a similar instrument the deblors promise to
pay the debt by instalments, saying, *if the
debt is not paid up, we shall pay it with the whole
of our property.”

(3) A debtor borrowed money saying, “ I promise to
pay the principal in ibe month of August and
till then 1 shall not transfer any property by
conditional sale or morigage ” ?

A.—(1) and (2) Though no special form of words is
required to create a mortgage, it must at least appear from
the instrument that an interestin specific immovable property
was {ransferred and a security was intended ; in these cases
the words are too vague and there is no intention to create
a security, nor is property identified specifically.l

(3) It has been held that a mere covenant by the
debtor in the instrument not to alienate {he property does
not create a mortgage, unless the words show an intention to
pledge specific immovable property. In this case all that the -
debtor promises 1is not to alienate till the debis were paid
off ; the words do not, therefore, constitute a mortgage..

Prob,—A, in consideration of a debt of Rs. 500, passed
a document called a debt-note to B, providing that B should
‘enjoy a piece of land belonging to A for 20 years and at
the end of that period restore the land fo A free from alil
the claims for Rs. 500 or any interest thereon. Is this a
mortgage or not ?

A.~No; it is not a mortgage. All that is necessary to
create a mortgage is that one parly must transfer to another

1 Deojit v. Pitamber, I All. 275.
2_Bheri v, Madipatir, 3 Mad. 35.




158 PRINCIPLES OF EQUITY.

interest in specific immovable property as a secarity ; here
it is not so. The debt is to be liquidated by the enjoyment
of the property for a certain number of years. As West, /.,
observed in an earlier case, such a transaction is a mere debt-
note and not a mortgage.! To determine whether it is a mortgage
or not, the test laid down in the English case of William v.
Owen, that the remedy must be mutual, i, e, one party must
be entitled 1o redeem and the other to foreclose, should be
observed. In this case, applying this test, it appears that
there was not such a mutuality of remedy; and hence there
is no mortgage.

HMortgage how made—When the sum secured is Rs.
100 or more, the mortgage (except in the case of an equitable
mortgage) can be effected by a registered instrument signed
by the mortgagor and attested by at least two witnesses.
Where the principal money secured is less than Rs. 100 it
may be effected either by an instrument signed and attested
as above or (except in the case of a simple mortgage) by
delivery of possession (s. 59). The definition of * attested ”
has been newly added. * Attested ' in relation to an
instrument means, and must be deemed always to have
meant, attested by two or more witnesses each of whom
(1) has seen the executant sign or affix his mark to the
instrument, or (2) has seen some other person sign the
instrument in the presence and by the direction of the
. executant, or (3) has received from the executant a personal
acknowledgment of his signature or mark or of the signature
of such other person and each of whom has signed the
instrument in the presence of the executant; but it shall not
be necessary that more than one of such witnesses shall
have been present at the.same time and no particular form of
attestation shall be mnecessary.z If the document is not

ogh v. Latafut, 3 Gal, 336.
2 S.2of T. P. Act, 1929,

\
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attested as required by law, it cannot operate as a mortgage,
nor can it operate as a charge.l But the invalidly attested
deed is admissible as evidence of the personal covenant to
pay., lf the deed is validly attested it must be proved
according to sections 68 to 71 of the Indian Evidence Act.

If the morigage.deed is pot registered, it cannot be
acted upon as evidencing the mortgage® (ss. 48, 49, 50,
Registration Act), ror can the morigage, invalid for want
of registration, be converted into a charge under s. 100 of
the Transfer of Property Act. A mortgage is not complete
until it is registered, and it takes effect from the date of
execution. Though an unregistered deed of simple mortgage
is not receivable in evidence for the purpose of affecting
immovable property, it will be received as evidence of a
personal obligation to pay.* It may also be admissible to

prove an acknowledgment of liability sufficient io save
limitation.

What can be mortgaged—It is only inferest in
specific immovable properly that can be the subject of
mortgage ; merely personal rights cannot be. The property
must be sufficiently described ; if the description is indefinite,
oral evidence is admissible {oidentify it. All kinds of property
are, as a rule, morigageable, e.g., heredifamenis whether
corporeal or incorporeal, and personal estates whether in
possession or in action, and whether the estate therein be
for life or absolute, vested, expectant or contingent, but
profits of an ecclesiastical benefice, pew rents, estates of a
charity, separate estate of a married woman without power
of anticipation, are mot mortgageable. As regards capacity
to take a mortgage, it is suificient to state that any person

1 Samoo Patter v. Abdul Samad, (1908) 31 Mad, 337. See also
g 100, T. P. Adt.
2 Pulaka Veetil v. Thirathipalli, (1909) 32 Mad, 410,

3 Shashi Bhushan, 33 Cal.-864.
4 Vani v, Bani, 20 Bom. 553.
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capable of holding property may be a morigagee Even a
minor may be a mortgagee! for, the disabilily of a minor to
contract does mot disqualify him from being a transferee.
If a company with a power to borrow, morigages its under-
taking, the mortgage extends even tfo the proiits.2 Even

calls may be mortgaged.

Different kinds of mortgages.—(i) Simple morigage;
s. 58 (b) defines this form thus:—‘Where, without delivering
possesion of the mortgaged property, the mortgagor binds
himself personally to pay the morigage.money and agrees
expressly or impliedly that, in the event of his failing to pay
according to his contract, the mortgagee shall have a right
to cause the mortgaged property to be sold and the proceeds
of the sale to be applied so far as may be necessary in
payment of the morigage-money, the iransaction is called a
simple mortgage and the morigagee a simple morigagee.”

(if)y Morigage by conditional sale,.—Where the mortgagor
ostensibly sells the mortgaged property, on condition that on
default of payment of the mortgage-money on a certain date,
the sale shall become absolute, or, on condition that on such
payment being made, the sale shall become void, or on condi-
tion that on such payment being made, the buyer shall
transfer the property to the seller, the transaction is called
a mortgage by conditional sale,s provided that no such
transaction shall be deemed to be a mortgage, unless the
condition is embodied in the document which effects or pur-

ports to effect the séle.

(i) Usufructuary morigage—Where the mortgagor
delivers possession or expressly or by implication binds
himself to deliver possession of the mortgaged property to

1 Raghava Chariar v. Srinivas, 40 Mad, 308 (F.B )
2 Qardrer, L. R. 2 Ch. 201,
3 S, 58 (c), Transfer of Property Act,
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the mortgagee, and authorizes him to retain such possession
until payment of the morigage.money, and to receive the
rents and profits accruing from the property or any part of
such rents and profits and to appropriate the same in len
of interest, or in payment of the mortgage.money or partly
in lieu of interest or partly in payment of the mortgage-
money, the transaction is called a usvfructuary mortgage.l

(iv) English mortgage—Where the mortgagor binds
himself to repay the mortgage-money on a certain date and
transfers the morfgaged property absolutely to the mort-
gagee, bit subject to a proviso that he will retransfer it to
the morigagor upon payment of the mortgage-money as
agreed, the transaction is called an English mortgage.2

(v} Morigage by deposit of litle-deeds—Where a person
in any of the following towns, namely, the towns of Calcutta,
Madras, Bombay, Karachi, Rangoon, Moulmein, Bassein,
and Akyab, and in any other fown which the Governor-
General in Council may, by notification in the Guzeffe of
India, specify in this behalf, delivers to a creditor or his
agents documents of title to immovable property with intent
to create a security theréon, the trardsaction is called 4
fri6ftgage by deposit of title-deeds.3

(vl A mortgage which is dot a simple morigage, a
mortgage by conditional sale; a usufructdary mortgage, ai
English mortgage or a mortgage by deposit of title:deeds
within the meaning ofs. 58 is called an dnomalons mortgage;s
in stich case$ the rights and liabilities are determined by
their contract as eviderced in thé¢ mortgage-deed; and so far
as such contract doés not extend by local usage.

ok ey g

i S. 858 (4), Transfer of Propeity Act.
9 S, 53 (¢}, Trausfer of Property Aék.
3 S. 58 {§), Transfer of Property Act.
4 S.58(Q), T. P. Act.

11



162 PRINCIPLES OF EQUITY.

Difference=—In a simple morfgage the mortgagor does
not give up possession of the morigaged property to the
morigagee, nor permits him to enjoy ils usufruct, nor does he
stipulate to make an absolute {ransfer of it in the event of
non-payment. The remedy of the mortgagee is by a suit, and
sale under the decree obtained. As scon as the sale takes
place, the right of redemption of the mortgagor is exfingui-
shed. There can be no foreclosure in such a morigage. In a
usufructuary mortgage the debtor parts with the right to
possession and the enjoyment of usufruct is transferred ; such
a mortgagee cannot sue for either foreclosure or sale. In an
English mortgage and one by conditional sale, it is the
ownership that is transferred with a condition ;it passes with
the property itself; the latter can sue for foreclosure only
and not sale ; while an English mortgagee can sue for both
foreclosure and sale.

Remedies of a mortgagee (s. 67)—(1) He can
obtain a decree for foreclosure or sale of the mortgaged
property ; this he can do at any time after the mortgage-money
has become payable to him and before a decree has been
made for the redemption of the mortgaged property or the
mortgage-money bas been paid or deposited. By foreclosure
is meant that the mortgagor shall thenceforth be debarred
from his right to redeem the property. A mortgagee, other
than a mortgagee by conditional sale or a mortgagee under
an anomalous mortgage by the terms of which he is entitled
to foreclose, cannot institute a suit for foreclosure. Nor can a
usufructuary mortgagee as such or a mortgagee by conditional
sale as such institute a suit for sale.! But then a mortgagor
who holds the mortgagee’s rights as his trustee or legal
representative and who may sue for a sale of the property,
cannot institue a suit for foreclosure ; so also the mortgagee
of a railway, canal or other works in the maintenance of

1 S. 67 (a), Transfer of Property Act.



MORTGAGE, 163

which the public are interested, cannot sue for foreclosure or
sale at all. Like redemption this right is also single and
indivisible, and so a person interested in part only of the
mortgaged property canmot sue for his part only, except when
the mortgagees have, with the consent of the mortgagor,
severed their interests, The period of limitation for suits for
foreclosure and sale is 60 years under Article 147 of the
Limitation Act.

{(2) He can sue the mortgagor personally for money
(s, 68).

(3) He can sell the mortgaged property out of court
(s. 69).

(4) A mortgagee having the right to exercise a power
of sale under section 69, shall be entitled to appoint, by
writing signed by him or on his behalf, a receiver of the
income of the mortgaged property or any part thereof,

What is a * Gahan Lahan ” mortgage—Section
58 (¢) of the Transfer of Property Act defines the kind of
mortgage known as mortgage by conditional sale thus:

“ Where the mortgagor ostensibly sells the mortgaged
property (1) on condition that on default of payment of the
mortgage-money on a certain date the sale shall become
absolute, or (2) on condition that on such payment being
made the sale shall become void, or (3) on condition that
on such payment being made the buyer shall transfer the
property to the seller, the transaction is called a mortgage
by conditional sale and the morigagee a morigages by
conditional sale :

« Provided that no such transaction shall be deemed to
be a morigage unless the condition is embodied in the docu.
ment which effects or purports to effect the sale, ”
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This form of seciirity is known in Bombay &8 Gakan
Lakait mortgdge, in Bengal ds Bye Bil Wifa, and in Madras
4s Mudatakrivam. 1t is of the essence of this morigage
that od failute of thé mortgagor to tedeem, i. e, discharge
the debt, the inoftgaged property shall absofutely pass ~to
the méftgagee &S owner; but in thé Bombay Presidedcy
particuldtly thésé Gakan Lahari mortgages are held redeer-
able though the time fixed has expired, oii the pfirciple
“once a mortgage always a mortgage.” This view was ex-
pressed first iff an old ¢asé id 18641 and Has béen followed
in many subsequent cases.2

Remedy.—Section 67 of the Transfer of Property Act rules
that a mortgagee by conditional sale cannot sue for sale ;
he can claim foreclosure only.

Mortgage distinguished froni thé sale with a
right of repurchise.—Formérly there esisted a practice
both in England and in India of debtors executing an abSo-
lute cofivéjance, and creditors in their tufn agreeing fo
veconvey the property on payment of the loan. They were
calléd redeemable sales and held identical with a mortgage.

But now it is cléafly opined that & mortgage is mnot
identical with, but must be distinguished from, a sale with a
condition fof repfifchdsé Within 4 certdin times The two
-resémblé éach other in form but differ widely in their ante-
cédenits, WHéthét 4 given transaction is a morigage or a
bona fide séle with right of réepafchase depends on the cir-
‘cisfnéfanceés of édch case. In England, parol evidénce is
ddmissible t6 show that what appears apparently fo be &n
out &7id out 541¢ is really inténdéd fo be a mere security.
The Hiaxim “Equity [obk$ to the spirit and not the letter”
is applied in such cases and so a court doés not regard the

1" Ramiji ¥. Chinfo, | Bom. H. C. 194.
2 Bépdii ¥. Sendvarji, 2 Borw 231.
3 Birmitghdn’ Tarzgl Cé. v: Céitwright, I1 Ch. D. 421,
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dorm of the instrument as conclusive, but goes into its
contents and iries to see the relations constituled by the
agreements between the parties. Everything depends upon
the intention of the parties, and so no general test can be
laid down; the following rules are, however, deduced from
the leadjng English and Indian cases on the point.

The transaction may be a mortgage :—

-

(1) If the person paying the money is not put into
possession.

(2) 1i the expense of preparing the instrument is paid
by the person to whom the money is paid,

(3) If there is a stipulation to pay interest.

(4) i the mopey paid by the person making the
payment would be a grossly inadequate price.

(5) 1f the person (making the payment) having been
put info possession, has accounted for the rents to that
other.

(6) Ii there is any other conduct on the part of the
ostensible vendee showing that a debt was due to him from
the other party.

Each of the above is an indication more or less cogent
of the infenfion of the parties to regard the transaction as
a mortgage (security) and not an absolute sale. But none
of them is conclusive though it goes a great way to guide
the final result' 1t may however be noted that under the

1 Williams v. Owen, 2 My. & Cr. 330; Alderson v. White, 2 D. &
J. 97 ; Howard v. Harris, 2 L. C. 11 ; Bapojt v. Senavar)i, 2 Bom. 23{;
Bakss v. Qoviad, 4 Bom. 597; QGovind v. Jeshs, 7 Bom. 73;
Abdulabhai v. Kashi, 11 Bom, 462, Vasudey v. Bhau, 2{ Bom. 5§8;
Banchod v. Bhikhabhei, 21 Bom. 704; Bapu v. Bhavani, 22 Bom. 2453
Bhagwan v. Bhagwandin, 12 All. 387: Ayyangar y. Rahiomisa,
14 Mad. 170. .

“
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amended Transfer of Property Act il is laild down that no
such transaction shall be deemed to be a morigage, unless
the condition is embodied in the documeni which eilects or
purports to effect the sale,

Test—Primary test is that there should be a debt to
constitute a mortgage; the dictum in Alderson v. White,
i, “no debt, no mortgage,” is followed in India. In doubt-
ful cases the inclination of the court 1sto construe favourably
to the debtor claiming to redeem,

Effect of the distinction.—It must be noted that
when there is a real sale with a condition for its repurchase
within a given time, it cannot be treated as a mere security,
while if the transaclion 1m its 1nception is intended as a
security for money it 1s always a mortgage and is redeemable
notwithstanding an express agreement that it shall not be
redeemable. .

The distinction is important, since if the transaction is
a mortgage, the mortgagor has the right to redeem though
the time for repayment has expired; but if it is a sale, the
time for repurchase must be strictly observed.

Again, in the case of a sale with a right of repurchase,
if the purchaser dies the sale money goes to his real
representative; 1n the case of a mortgage, the mortgage-
money goes to the personal representatives of the mort-
gagee,

Usufructuary mortgage—Section 58 of the Transfer
of Property Act defines it thus:—“Where the mortgagor
delivers possession or expressly or by implication binds
himself to deliver possessjon of the mortgaged property to
the mortgagee and. authorizes him to retain such possession
* untll payment of mortgage-money and to receive the rents
and profits or any part of such rents and profits in lieu of
interest or in payment of the mortgage-money or partly
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‘in lieu of interest and partly in payment of the mortgage-
money, the transaction is called a usufructuary mortgage.”t
In England, formerly three kinds of mortgages were recog-
nized, of which the Welsh mortgage and partly the Vivum
Vadium correspond with the usufructuary mortgage in India,
(In that mortgage there was no condition or covenant for
Tepayment, the main incident of the security being the posse-
ssion by the mortgagee of the mortgaged property until he
had repaid himself out of the rents and profits ; the mortgagor
there could claim {o redeem, but the mortgages could
not sue for foreclosure or for the debt.) This form of security
is very common in India. No formal words are necessary to
constitute this kind of mortgage. The definition given above
specifies three classes of such mortgages, It has been said
that the definition givea is narrow and would exclude cases .
where the mortgagee is let into possession for a term or
where a part only of the rents and profits are received by
bim ; but as a matter of fact, whenever possession is given
over, the security should be termed a usufructuary mortgage.
Very often it becomes difficult to distinguish such a mortgage
from a lease ; but the only useful test for such purposes is
to look at the intention of the parties ; if there is a debt with
the security of land for its payment, the tranmsaction is a
mortgage,

Remedies of a usufructuary mortgagee—in a
pure wsufructuary morigage the morigagor is not personally
liable and the mortgagee can look to the laad onmly for the
repayment of his debt; he can sue him personally only if
there is a personal covenant by the mortgagor fo pay; and
so nowadays mortgagees who take possession get such a
clause put in the deed for safety’s sake, By suing for the
money the mortgagee may be taken to bave waived his
right to proceed against the mortgaged premises. The old

| Dibbent, (1896) Ch. 348.
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case of Jagjiwandas' is ot to be construed strictly. ~ As has
been held by the Allahabad and Bombay High Courts, 4
usufrictuary mortgagee whose possession is not disturbed
cangnot sue for foreclosure or sale, or for the mortgage-money.’
The Bombay High Court allows a right to have it sold if
there is a personal covenant, in which case it 1s something
like a simple mortgage. Section 67 of the Tramsfer of

Property Act clearly lays down that a usufractuary mortgagee
cannot institute a suit for foreclosure or sale.

In the case of a usufructuary mortgage, the mortgagor
can sue to reover possession of the mortgaged property
together with the mortgage-deed and all documents relating

to the mortgaged property which are in the possession or
power of the mortgagee (s. 02):—

(§) Where the mortgagee is to be paid his money from
rents and profits when such money is paid.

{u) Where he is to be paid only out of such reats
and profits, only when the period prescribed for
payment has expired and the principal moaey is
paid up.or deposited in court.

The mortgagor has in such cases to bring a suit for an
account with a prayer for redemption.

English mortgage—Section 58 of the Transfer of
Property Act defines an English mortgage thusi—* When
the mortgagor binds himself to repay the mortgage-money
on a certain date and transfers mortgaged property absolutely
to the mortgagee, but subject to aproviso that he will

retransfer it to the mortgagor upon payment of the
mortgage-money as agreed, the trasaction is called an English

mortgage. ” Taking this with the definition of mortgage by
conditional sale, it will appear that both resemble each other
and are much analogous inasmuch as, 1n both, the ownership

of the property pledged is liable to be tranmsferred from the
debtor to the creditor on default of payment ; but the differe-
nce between them as that in an English morigage

1 Jagjivandas V. Ramdas, 2 M.l A.

2Umda V. U . s «
Mahadii V. Jofi, nmi'fgm.liez%um 11 All, 367; Badashiv, 20 Bom. 296
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the morigagor enters into a covenant to repay the
debt ; such a covenant, if not clear, is implied ; while in &
mortgage with conditional sale the mortgagor does mot
necessarily make himself personally liable for the payment
of the mortgage-money. The instruments alse difier. In an
English mortgage the ownership is wholly transferred to the
creditor, liable, however, to be divested by the repayment of
the loan, while in a mortgage by conditional sale the mortgagee
gets a qualifled ownership likely to ripen into perfect owner-
ship on default of the debfor. In the former, the morigagee,in
the absence of a contract to the contrary,has a right {o enfer into
possession of the property from the date of the deed-not so in-
variably in the case of a mortgage by conditional sale’ It has to
be noted that if the debt is not repayable on a certain date,
the mortgage is not an English mortgage. The term
specified is usually six months from the date of the deed,
though it is seldom intended by the morigagor that the
principal is to be paid on the day named.

Essentials.—(i) The mortgagor should bind bimself to
repay the mortgage-money on a certain date; (i) the
property should be transferred absolutely to the morigagee;
(éti) the transfer must be with a proviso for reconveyance
to the mortgagor on payment by him of the mortgage-
money.z

Remedy,—In an English mortgage, if any of the conditions
are uanfulfilled, the mortgagee can instifute a suit for sale,
or sell the property without the intervention of the court
under section 69 (a), Transfer of Property Act.

Taking possession.—The position of a mortgagee in
possession is full of peril, and a mortgagee should mnot,
except under the strongest pressure, assume possession and
certainly never when he can get a receiver.3 By appointing
a receiver, a mortgagee can obtain the advantages of
possession without its drawbacks, It securps the due

| Shrinath v. Khetar, 16 Cal. 693,

2 Narayau, 25 Mad. 220.
3 Rigby, L. J, in Qaskell v. Gozling, (1896) 1 Q. B. 669.
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payment of interest; moreover, since he cannot himself
charge for personal trouble and a receiver can be paid, the
mortgagee is saved the trouble; there are, besides, none of
the liabilities mentioned in s. 76,

Equitable mortgages.—As a rule, mortgages are
generally created by express deeds and contracts of parties,
but they are sometimes implied ' from the nature of the
transaction between the parties; such mortgages are
termed equitable mortgages., The Statute of Prauds in
England stood in the way of these, but in course of time
the leading case of Russell v. Russell established the validity
of such transactions creating an equitable mortgage by
deposit of title-deeds. Such a deposit is construed by a
court of equity as an agreement to execute a legal mortgage
if and when required by the mortgagee.2 In BEngland,
equitable mortgages arise tn three ways—(a) by a formal
mortgage of the equity of redemption, (4) by agreement
that a mortgage shall be given, (c) by deposit of title-deeds;
and it is this last that is very common. Such mortgages
are allowed in India under s, 58 (f) of the Tranmsfer of
Property Act, but only if made in the Presidency towns,
ie., Bombay, Madras, Calcutia, Karachi, Rangoon, and
some other places in Burma, though the property to which
they relate may not be within their limits.3 The towns
mentioned above refer to the place where the documents
‘of title to immovable property are to be delivered, and
not to the situation of the property mortgaged. The
property may be situated outside the'towns named, even
outside British India, e.g, in Baroda, but the transaction
must be effected within the towns mentioned.

Snell defines an equitable mortgage as a debt secured
upon equitable estate or interest in the land or secured’ by

1 Iare Pape, 17 Q B. D, 749,

2 Wright, 19 Ves. 258. .

3 Varden v. Luckpaty, 9 M.L A. 303

4 Central Bank of India v. Nusserwanii, 34 Bom, L, R, 1384.
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an equitable charge only, or by some other assurance
whereby the legal estate does mot pass, or secured by deposit
of title-deeds or other documents of title.

In India, tbere is no distinction between a legal and an
equitable morigage as in English law where the legal
mortgage will always prevail against the equaitable unless
the holder of the legal has done or omitted to do something
which prevent him in equity from asserting his paramount
rights.!

Essentials.—In otder to constitute such a mortgage—

(1) Actual delivery of title-deeds is necessay and mere
oral agreement to make a deposit is not sufficient, for
it is the actual delivery that can give some rights to the
mortgagee and, as held in Skham v. Forster® it operates as
evidence of an agreement on the part of the depositor to
execute a mortgage and the depositor can have claims
against, all who cannot prove themselves to be b&onz fide
purchasers for value. It would if the agreement is in
writing.

It is not pecessary that all title-deeds must have been
deposited ; those that are material may be delivered over;
“the only thing equity looks to is the presumed intention
that the deposit is for the purpose of creating a mortgage.
If the {itle-deeds are not deposited with inten! 2 ereate a
securily thereon, there is no equitable mortgage.

A mortgage by deposit will cover all future advances if
such was the agreement when the first advance was made,
or if there is an implied agreement at the time of the subse-

quent advance that the deeds were to remain as security for
it as well.

1 Imperial Baok of India v. U, Rai Gyaw Tha & Co, Ltd SO L A.283.
2 Sheam v, Forster, 5 H. L. 340,
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Priorities.—An equitable mortgagee who parts with the
title-deeds and so enables the depositor to make another
equitable mortgage, is postponed to that second equitable
mortgagee, There must be some positive act, e. g.,, long and
inexcusable neglect,1A legal mortgagee is not postponed to
prior equitable mortgagee if the former has made bopa fide
inquiry for title-deeds; in o;her words, he has no notice of
the equitable mortgage. ‘

Remedies.—The new s. 96 of the Transfer of Property
Act puts equitable mortgages on the same footing as simple
mortgages, and thereby makes it clear that the remedy of
the mortgagee by deposit of title-deeds is by suit for sale.
Prior to the new enactment, according to the Bombay High
Court, the mortgagee by deposit of title-deeds could institute
a smt for sale, as we]l as for foreclosure.2

Limitation.—Article 132 of the Limitation Act applies to
suits to enforce the payment of advances secured by mort-
gage by deposit of title-deeds, and the mortgagee must enfo-
rce the remedy within 12 years,

Registration—An equitable mortgage is created not by
writing but by the deposit of title deeds with the intention
of creating a security., Sometimes such a deposit is accompa-
nied by a memorandum. [f the memorandum constitutes the
bargain between the parties and is not merely the record of
an already completed transaction it must be registered under
the Registraction Act, though mno regxstratlon is necessary
under the Transfer of Property Act.3

1 Rice v. Rice, 2 Drem. 73.
2 Mageckji v. Rostomji, 14 Bom. 569.

3 Subramamam v, Lutchman. 50. I, A. 77; Pranjivandas v. Chan Ma
- Phee. 43 L A, 122



CHAPTER XVII.

The rights and liabilities of a mortgagor.—Equity of
redemption.— Clogs.—Redeem up and foreclose down.— Who
can redeem.—Redemption piecemeal.—Implied covenants in a
mortgage.— Power of mortgagee to sell out of courl.—Right 1o
sue the morlgagor personally.

Rights of a moi'i;gagor—'fhe morigagor has an
invariable right to rédeem at any time after the principal
money has become due, provided that the right has mnot
been exlinguished by act of parties or by decree of a court.
The right of redemption continues although the mortgagor
fails to pay the debt on the due dafe, for {he morigage is
only a security for the debt. In England, the mortgagor's
right of redemption is called the equity of redemption, becairse
the courts of equity allowed the right to contintie even after
default on the due date. No condition or provision can fetter
this-right of redemption which is a statutory right. Any such’
condition or provision is void as a clog on redemption, for
the right is based on the maxim “ Once a morigage always
a mortgage. ” The right is single and indivisible, The mort-
gagor’s right of redemption and the mortgagee's right of
foreclosure or of sale are co-extensive.

The mortgagor, as long as his right of redemption
subsists, has a right to inspection and production of docu-
ments of title relating to the morfgaged property which are
in the custody or power of the morigagee.!

As fo how far consolidation can be allowed, see s, 61,

1 S. 60 (B), Transfer of Properly Adt,
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Waste—If the mortgagor himself be in possession of
the mortgaged property, he is not liable to the mortgagee
for allowing the property to deteriorate ; but he must not
commit any act which is destractive or permanently
injurious thereto if the security is insufficient or will be
rendered insufifcient by his act, The English law on the
point is similar to the law in this country as laid down in
s, 66. A securily is said to be insuificient unless the value
of the mortgaged property exceeds by one-third or ( if it
consists of building, exceeds by one-half the amount for
the time being due on the mortgage. The mortgagor in
possession is a temant at sufferance and is not bound to
accouni for rents and profits during the period. He is at
liberty to exercise the ordinary rights of property and is
not liable for permissive waste; but the interests of the
mortgagee require that he should not be allowed to diminish
the value of the property and so impair the security of the
mortgagee ; hence the restriction in the section.

A mortgagor is in case of a usufructuary mortgage
authorized to bring a suit for the recovery of property
morlgaged under s, 62 under certain circumstances.

Right to accessions—If the mortgaged property in
possession of the mortgagee has, during the continuance
of the mortgage, received any accession, the mortgagor
upon redemption shall be entitled as against the mortgagee
to such accession. The principle is that {he acquisitions
during the period are to enure for the benefit of the
mortgagee and are to be treated as accretions to the
mortgaged property and, therefore, subject to redemption.
This principle of English law is contained in ss. 63 and 70
of the Transfer of Property Act, the latter of which says
that any accession to the mortgaged property made after
the date of the morigage shall remain with the property and
the mortgagee will be entitled to it for the purpose of his
security. It must be noted that, if the accession is acquired
at the expense of the morigagee and is capable of separate
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possession or enjoyment without detriment .to the principal
property, the mortgagor desiring to take the accession must
pay 1o the mortgagee the expenses of acquiring it; but if
such separate possession is not possible, the accession must
be delivered with the property, and if that acquisition was
&8 necessary one to preserve the property frem destruction,
forfeiture, or sale, or was made with the mortgagot’s consent,
he would be liable for the proper costs thereof with interest.
The profits (in that case) arising {rom the accession naturally
go to the mortgagor.

Again, if the mortgaged property is a lease for a term
of years and the mortgagee cbtains a remewal of the lease,
the morigagor shall upon redemption, have the benefit of
the lease; similarly, if the mortgagor obtains a remewal of
the lease during the mortgage, the mortgagee shall for
purposes of his security be entitled fo the benefit of the
renewed lease (ss. 64, 71 of the TP. Act).

A mortgagor is liable to be foreclosed—debarred of
his right to redeem—on default of paying the amount due
only in case of mortgage by conditional sale, or of an
anomalous mortgage, where the deed so provides.!

Improvements to morigaged property—Where
the mortgagee in possession has made improvements on the
mortgaged property, the morigagor shall on redemption
be entitled to the 1mprovement and the mortgagor shall
not to liable to pay the costs thereof except where such
improvement was necessary to preserve the property from
destruction or deterioration, or where it was made in
compliance with the lawiul order of any public servant or
authority (s, 63A).

He can be sued personally for mortgage-money (s. 68).
Equity of redemption.—It is the interest which

1 S, 67 (a), Traosfer of Property Act.
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residés in the mortgagor before foreclosure,i.€.; which remains
with him after the propetty is mortgaged and which enables
him, on payment of the debt, to recover the property from
the mortgagee. In England, under the old common law a
mortgage was taken as being simply & conveyance upon
condition and if the condition was mnot performed, the
morigagee’s estate became absolute and the legal right to
redeem was lost for ever, Equity, however; came {o regard
such a transaction a$ a mere security, and held that the mere
breach of the condition to pay up in time should be relieved
against. The mortgagor, though he lost his legal right to
redeem, had an equity to redeem on payment tvithin
reasonable time of principal, ifiterest and costs; the mdxim
“Bquity looks to the spirit and not the letfer” was applied.
Equity did not rest here; but fully realizing the hardships
of a debtor and the solemn agreements into which he is tied
down in the moment of necessity, it further ruled that the
debtor could not by any stipulation made at the time of
the loan, deprive himself of his equitable right io redeem,
and the creditor was thus prevented from obtaining any
collateral advantage beyohd his principal, interest and
¢osts ; hence iwas déduced the eqaitable doctrine “once a
morigage always a morigage,” ie., that an estdte cdnnot at
one time be a morigage and at another time cease to be so
by one and the same déed.

it mist be noted, howevet, that a morigagor fiay by
4 subsequeiit dct extingtiish his équity of rédemption. A
miortgageéé can ift that case purchase {he equlty of redemptlon
of the thortgagot. This ptinciple is discusséd in the leading
equity case of Foward v. Harris.

As to whether, when a mortgage is paid off, the charge
(equity of redemption) is extingtushed or retained, is a que-
stion of intetion.

Nature of the equity of redemption—Equity of
redemption is not a mere right but is an .estate in the land,
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ani the person in whom it remains is the owner entitled
to deal with it in any way he likes, subject to the first
encambrance. He can setile, devise, or even morfgage the
land again. Formerly, it was used to distinguish the “interest
of the morigagor” which was left from the « estate " which
was deemed to have passed on {o the mortgagee, but as said
above, courfs of equity in course of time construed upon that
interest and gave it all the incidents of an equitable estate
in the land.

Price of redemption is the principal, interest and mort-
gagee's costs (not the costs of the mortgage-deed). The mort-
gagee can add to this commission. An auctioneer’s statement
in the deed of {he amouat of the principal is good and strong
evidence of the sum lent,

Mortgagor's estate—DBy the Judicature Act of 1873
he can (except where 1he mortgagee has given notice of his
intention {0 lake possession or to take profits) sue for posse-
ssion, rents and profils, prevent irespass, etc. He can cut and
sever crops, sell underwood, and is not accountable for renis
and profits accruing while he was in possession. A mortgagor
in possession can now, under s, 99 of the Law of Property
Act, 1925, give a valid lease of the property binding on the
mortgagor though he could not do so formerly ; but the lease
cannot, if it is agricultural, exceed 2{ years;and if it is for
buildiny, it cannol exceed 99 years. These provisions do not
extend to mining leases (Srell). A lease validy given is bind-
ing even after foreclosure on the mortgagee.t The morfgagor’s
power to lease is set out in s. 65A of the Tramsfer of
Properly Act, subject to any express provision in the
mortgage-deed.

Limitations on the morigagor's right to re-
deem—The rule is that the right to redeem and the right
to foreclose are co-extensive i. e., in the absence of any
express statement of the infention in the mottgage.deed the

1 Brown:v. Peto, (1900) I, Q. B, 346,
12
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mortgagor cannot redeem before the mortgagee can foreclose.
Thus a mortgagor can claim to redeem only on the day fized
for it and not before it. Similarly, a morigagee cannot call
for the payment before the time fixed, This principle as
recogpized in the English case of Brown v. Colel is followed
in Vadji v. Vadji?

These rights are co-extensive {o {his extent, {hat if one
is postponed the other is presumed to have been intended
to be postponed.3 There cannot be a stipulation posiponing
the mortgagor’s rights to redeem, and giving the mortgagee
the power to call for satisfaction at any time. Section 60
of the Transfer of Property Act also provides that the
mortgagor can claim 1o redeem (i. e., to require the mortgagee
o deliver the mortgage-deed, to deliver the possession of the
mortgaged property if the morigagee is in possession of if,
and at his own cost to get a reconveyance of the property
or an acknowledgment that his claim is satisiied) at any
time after the principal money has become payable and then
on payment or tender at a proper {ime and place of the
morigage-money; but this is if the equity of redemption is
not extinguished by act of parties or by order of court.?

The maxim “ Modus el conventio vincuni legum,” i. e,
what is wrilien down in the agreement is binding, does not
apply to mortgages; i. e, a debtor cannot, even by the most
solemn engagement entered into at the time of the loan pre-
clude himself from his equitable right to redeem. Whatever
clause or covenant there might be in the conveyance, yet if
the intention of the parlies is such that such a conveyance
shall be a mortgage only or shall pass only a redeema-
ble estate, a court of equity would so construe it.5

1 14 Sim. 427.
2 5 Bom, 22,
8 Sayad Abda! v, Gulam Jalam, 20 Bom. 677.

4 Tirugenana v. Nilalamatri, 16 Mad, 486; Lilu v. Vasudev, 1 B. H.
C. 283.
5 Ibid.
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If the time fized for payment of the principa} money
has been allowed fo pass, the morigagee is entitled to
reasonable notice {in England of six months) before tenctl;r
or payment of such money is male, exc‘ept wheéz e
mortgage is equitable ; or the mortgagee he}s himself egu:;
any action fo recover the morney ; he can .m {hat case ge
interest only up to date of payment.! Again, the fnoﬂgage
debt is one and indivisible, and therefore a person inferested
in a shate only of the mortgaged property cam{ot redeem
his own share only on payment of the proportionate part
of the amount remaining due on the mortgage, except where

a morlgagee or all morigagees has or have acquired in whole
or in part the shate of a morigagor.

The doctrine of “clogging the equity"—It is a
primary rule that there shall be no clogs on redemption, ie.,
the equily of redemption canmot be feltered. A court of
equity will not enforce any agreement which operates to
prevent redemption, or is unreasonable as giving the

morigagee an advantage not belonging to the contract of
mortgage—see

(1} Salt v. Marguis of Northampton, (1892) A, C. 1
(2) Stanley v. Wilde, (1899) 2 Ch, 474.
(3) Rice v. Noakes, (1902) A. C. 24,

Thus a mortgagee cannot stipulate to be allowed to
remain in possession as a perpetual tenant at a fixed rent
éven after redemption.? Again, the stipulation that the
mortgagor alone shall be entitled to redeem is invalids;
similarly, a condition that redemption shall be postponed
until all debis due from the mortgagor to the mortgages
are paid off is void,s so also a condition that redemption

1 West v. Durose, 11903) Ch, 337.

2 Mahomed v, Jijbhai, 9 Bom, 524,

3 Trimbak v. Sakharam, 16 Bom, 599; Sayed Abdul, 20 Bom, 677
4 Rawa v, Martand, 9 Bom, 2365 Yeshwant v Vitkal, 12 Rom, 23}‘
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shall not be had {ill another existing debt or furlher advances
are paid off, is invalid,! These are all illusirations of the
maxim “Once a morigage always a morltgage,” ie., no
clog or fetters can be put upon the equily of redemplion,
The doctrine also applies to equitable motlgages—see:

(1) Kreglinger v. New Pantagonia, elc., (1914) A, C, 25.
(2) De Beers Consolidated Mines, Ltd., v. British
South Africa Co., (1912) A. C, 52.

Devolution of the equity of redemption—Ii the
land is of gravel kind tenure, the equily of rcdemption (in
English law) descends in gravel kind ; if the land be borough
English, the youngest son is entitlcd, In case of copyhold,
it descends according to the customary rules of descent;
in case of freehold, according to the ordinary canons of
descent modified by Statute, (Swell.)

Note.—(i) Section 60 does mnot bar a suit for redemption
even though mortgage-money has not beun paid
or tendezed.

(7) i a decree for redempiion is once passed, but is
not executed, subsequent suit for redemption of
the same mortgage cannot lie.

(fi) The omission in a redemption decree of any
provision for foreclosure or sale in default of
payment on due date, does not deprive the
mortgagee of the relief provided for by s. 93.

() Court can enlarge time of payment in a redemp-
tion suit even after the failure to pay on the
day fixed,

(v) Upon redemption, if the mortgagee cannot hand
over the title-deeds to the mortgagor—if they
are lost—he would be liable in damages.

1 Rejmal v. Shivaji, 27 Bom. 154; Sheoshankar, 26 All. 559.
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(vi) It is open fo a morigagor and mortgagee to enter
info a contract subsequenily to the mortgage
for the sale of the mortgaged property to the
mortgagee,!

(vu) When a person indebted to another passes a
mortgage-deed for a new advance and the old
loan, stipulating that he will not redeem a partf,
ie, new loan only, without redeemmg the old
one—there is no clog.?

(viii) There is no clog if the right of pre.emption is
given o {he mortgagee in case the mortgagor
proceeds to sell the mortgaged property,’ mor if
the mortgagor of a public-house agrees 1o take all
the beer consumed therein from the mortgagee.*

(ix) Noakes v. Rice® Jarrah Timber v. SamuelS In
the first of these cases a covenant by the
mortgagor not to sell in the public-house any
malt liquors—except those purchased from the
mortgagee—during the continuance of the mort-
gage, whether any money may or may not be
owing on the morigage, was held to be a clog.

Who can redeem—Primarily, of coutse, it is the
mortgagor that can redeem; but the equity of red:mption
being anestatle in the land, all persons eatitled to any
estate or inferest in it are entilled {o redeem, e, g, an heir,
devisee, purchaser, lessee, judgment-creditor, even {enant
for hie. A morigage redecmed by a tenant for life is kept
alive for his owa benefit. A reversioner cannot redeem
against the wishes of the prior life tepant. Section 91 of the

Kanagyalal, 27 Bom. 297.

Hari v. Vishno, 28 Bom 349.

Orbey v. Trig, 9 Mad. 2.

Bizgs v. Hadialal, {18Y8) 2 Ch. 307,
(1902) A. C. 24,

(1904) A, C, 323.

N U B 0 DD e
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Transier of Property Act enumerates some of the persons
besides the mortgagor who can redeem ( under conditions
mentioned in s. 60 of the Act ).

Indian law.—(1) Any person (other than the mortgagee
of the interest sought fo be redeemed) having any interest
in or charge upon the property.

(2) Any person having an interest in or charge upon
the right to redeem the property ( i e,, upon the equity of
redemption ).

(3) Any surety for the payment of the mortgage debt
or any part thereof.

(4) A creditor of the mortgagor who has in a suit for
administration of his estate obtained a deciee for sale of
the morigaged property.

Redeem up and foreclose down and the doctr-
ine of subrogation.—This is generally as regards persons
entitled to redeem. Clause (1) above includes thz case of
subsequent mortgagees of property paying up the amount
due to prior encumbrances; for such mortgagees, the general
governing maxim is ** Redeem up and foreclose down™; and
this maxim is the basis of ss. 92 and 94 of the Transfer of
Property Act; which run thus:—

“ Any of the persons referred {o in section 91 ( other
than the mortgagor) and any co-mortgagor shall
on redeeming property subject to the mortgage,
have, so far as i1egards redemption, foreclosure
or sale of such property, the same rights as the
morigagee whose mortgage he redeems may have
against the mortgagor or any other mortgagee.
The right conferred by this section is called the
right of subrogation. The right of subrogation
cannot be claimed unless the mortgage in respect

of which the right is claimed has been redeemed
in full, »
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S. 94 embodies the conception of “foreclosing down.”
It provides that where a property is mortgaged for successive
debts to successive morigagees, a mesne mortgagee has the
same righls against mortgagees posterior o himself as he
has against the mortgagor,

As a matter of course, the prior mortgagee, who is
paid up by the subsequent mortgagee, must give a receipt
to him and, if he does not, the morigagee ofiering fo pay
can bring a redemption suit., The simplest way to explain
the maxim is that to get full rights in the property, you
can and must redeem all that are prior to you—all who
are up above you—in the Iime of encumbrancers; and you
can foreclose only those who are inferested in the property
subsequently to you, i, €., down in the line. All must be
parties to the action.

Limitaticon for redemption by a co-mortgagor--
The difficulty, however, often arises in the case of
co-sharers or co-mortgagors, as to what period of limitation
epplies in their case. It has been held by the Bomboy High
Court in Ramchandra v. Dadasluwv! that one of several co-
mortgagors can redeem; but he must redeem the whole estate
and not a part, because the mortgage debt 1s one and indi-
visible, If one of them redeems, the others can redeem their
shares from the formei within 60 years allowed by Article
148 of the Limitation Act according to the Allahabad view, and
12 years according to Bombay.? Ihec same rule operates in
the case of mortgage of joint famly property.”

Fartial redemption—Section 60 of the Transfer of”
Property Act, while giving to the morigagor the right to
redeem expressly provides that * nothing in this section
shall entitle a person inferesled in a share only of the

1 11 Bom. 422.
2 Vasudey v, Balsji, 26 Bom. 803.
3 Naro v, Vithal, 10 Bom, 648,
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morigaged property to redeem his own share oaly on
payment of a ptoporiionate part of the amount 1emaining
due on the mortgage except only whete a morigagee or, if
there are more mortgagees than ons, all such mortgagees
has or have acquired in whole or in part the share of a morig-
agor, ”’ Section 67 which speaks of the right of foreclosure
also says that nothing in that section shall authorize a person
interested in pait only of the morigage-money {o instilule a
suit relating only {o a coiresponding part of the mortgaged
property, unless the mortgagees have with the consent of
the mortgagor severed their interest under the morigage.
These two bare statements of law are based upon the
principle that {he mortgage debt is one and indivisible, and
ihat there can be no splitting it up piecemeal, A person
entitled to redeem must either redeem the whole or not at
all; of course, where there is a distinct severanmce of the
interests of the morigagots with the consent of the morigagee,
there is no haidship to the mortgagee and part redemption
is allowed ; such a case, though obviously siriking as an
exception, is but one deduced ftom the rule itself.i Another
exception {o the general rule is where the equity of redem-
ption in a pottion of the properly morigaged becomes vested
in the morigagee himself; in such a case the morigagee
himself breaks the morigage security, and the mortgagor of
his representalives become enlitled to redeem on paym:nt of
a proportionate part of the debt charged on the property ;
but it is not so when the equily of redemption is vested in
one of several mortgagees ; in such a case the whole debt
must be paid. As to the applicabilily of this proviso to s. 60
there is a difference of opinion, the Bombay High Court
holding that it applies only when the moitgagors are owners
of diiferent parcels and not when they are joint tenants or
tenanis in common ; the Allahabad High Court is of opinion
that it applies in all cases without such distinction,

1 Laxman v. Madhab, 14 Bom, 186.
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Though in case where securily is split up by the mort-
gagee himself by acquiring a part of the mortgaged property,
one of several co-mortgagors can redeem his own share on
payment of a proportionate amount of the mortgage money,
the mortgagee is not bound to allow him to redeem the shares
on others in which he is not interested.i

These remarks hold good for foreclosure also. The mort-
gagee can sever iheir interests only with the consent of the
morigagor ; in the absence of such a consent a person enti-
{led to a part of the mortgage-money cannot bting a suit for
foreclosure of the corresponding part of the security ; but
such a suit will be allowed if two joint mortgagees acquire

the equily of redemption ; the other can then foreclose for
his share,

Summary—The exceplions to {he general rule that a
mortgagee’s securily shall not be split up are summed up by
the Bombay High Court in Narayen v. Ganpat? thus :—

“ There can be a rateable distribution of the debt—

(¢) When the mortgagee does not insist on keeping
the security entire,

(0) When the original contract ifself recites that the

mottgagors have merely joined in mortgaging their
separate shares,

(¢) When the mortgaézze bas himself split up th
security. ™

Prob.—A morlgaged by a single instrument his two
houses to B for Rs. 1,000. K purchased at a court sale A’s
interest in one of the houses and sold it to M, the plaintiff,
M sued to redeem the house with a prayer that B be ordered

to convey it to him on payment of a proportion to its value;

| Kallaokhan, 28 All, 155.
2 21 Bom 620,
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{he lower court deciees the claim, B intending lo appeal
against this decision comes to you for advice.

A.—Section 60, clause (4) is clear. It is the inherent
right of the mortgagee that his security shall not be broken
up. M in this case becomes by his purchase the owner of a
part of the equity of redemption. M cannot claim to redeem
his share only; if at all, he must redeem the whole and
assume the position of a mortgagee in respect {othe original
mortgagor A, whom he may compel to redeem the other
house for which he has paid up B. But in no case can
M get redemption of his part only, The lower court is wrong
in its decision, B would succeed in his appeal.

Covenants implied in a mortgage—Section 65
mentions some of the covenants which are implied on the part
of the mortgagor (in the absence of a contract to the contrary):

(1) That the inferest which the morigagor professes
to transfer to the mortgagee subsists and that the
mortgagor has power to transfer the same. (Sees.
68 as to the remedy of the mortgagee on breach
of the covenant.)

(2) That the mortgagor will defend, ot if the morigagee
be in possession of the mortgaged pioperty,
enable him to defend the mortgagor's title thereto.

(3) That the mortgagor will defend, or if the mort-
gagee is not in possession of the mortgaged
properly, pay all public charges accruing due in
respect of the property ; this does not imply that
all public charges before the commencement of
the mortgage have been paid. This covenant ends
as soon as the equity of redemption is transferred
1o a third person.

1 Balkrishoa v. Vishvanath, 19 Bom. 528.
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(4) And where the morigaged property is a lease,
that the rent payable under the lease, the
conditions contained therein, and the contract
binding on the lessee have been paid, performed
and observed down to the commencement of
the mortgage; and tihat the mortgagor will,
so long as the security exists and the mortgagee
is not in possession of the morigaged property,
pay the rent reserved by the lease, or if the lease
be remewed, perform the conditions contained
thereln and observe the coniracts binding on
the lessee; and indemnify the mortgages against
all claims sustained by reason of the non.
payment of the said rent or the non-performance
or non-ohservance of the said contracts; it must
be noted that the mortgagee of a leasehold does
not, by merely accepting a mortgage of such
interests, make himself liable to perform the
covenants in the lease,

(5) And where the morigage is a second or subsequent
encumbrance on the properly, that the mortgagor
will pay the interest {from {ime to time accruing
due ot each prior encumbrance as and when
it becomes due and will at the proper time

discharge the principal money due on such prior
encumbrarce,

The benefit of the coniracts mentioped in this section
shall be annexed to and shall go with the inferest of 1ihe
morfgagee as such and may be enforced by every person in
whom that interest is, for the whole or any part thereof,

from time to time, vesfed, i.e., {he benefit of these covenants
runs with the land.}

e B el T

e -

{ John v, Holmes, (1900} 1 Ch. 188.
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This section is based on the English Conveyancing Act
of 1881. '

Power of morigagee of sale out of Conrs (s, 69).—
A mortgagee is, on default of the moitgagor in paying the
money due, entitled (under s. 69, T. P, Act) to sell the
mortgaged property out of court. .

When can be exercised—(1) When t{he morigage is
an English mortgage and neither the morigagor nor the
mortgagee is a Hindu, Mahomedan or Bhudhist, or a member
of any other race, sect, tribe or class from time to time
specified in this behalf by the Local Government, with the
previous sanction of the Governor-General in Council.

(2) Where a power of sale without the infervention
of the court 1s expressly conferred on the mortgagee by
the mortgage-deed and the morigagee is the Secretary of
State for India in Council.

(3) Where a power of sale without {he intervention
of the court is expressly conferred on the mortgagee by
the mortgage-deed and the morigaged property or any
part thereof was, on the date of the execution of the
morigage-deed, suituate within {he town of Calculta, Madras,
Bombay, Karachi, Rangoon, Moulmein, Bassein, Akyab, or
any other town or area which the Governor-General in
Council may, by notification in the Gazefle of India, specily
in this behalf.

Conditions  precedeni—But this power cannot be
exercised unless and until— )

(i) Notice in writing requiring payment of the
principal has been served on the morigagor and
there has been default in the _payment for
3 months after service.
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(i) Some interest gnder {he mortgage amounting
at least to Rs. 500 is in arrear and unpaid for
3 months aiter becoming due.

This power of sale is nothing but an atithority to defeat
the equity of redemption, and it does mnot affect the ordinary
right of the morigagee to foreclose the morigage.

Effect of irregularities—1f a sale is legally made (in ihe
exercise of the power) the purchaser's fille becomes absolute ;
it cannot be impeached on the ground that notice was not
given or that the power was irregularly exercised or that no
case for sale had arisen; al the most the person aggrieved
can claim dsmages from ihe person exercising the power.
The money 1ealized is, after the discharge of prior encum-
brances, if any, 1o be held by him (morigagee) ia trust fo
be applied thus:—(1) in payment of costs, charges and
expenses incurred ; (2) discharge of the morigage-money and

cosls; (3) and the residue shall go fo ihe person entitled to
the morigaged property.

Selling before time fixed, or without proper notice
or when nothing was due, or making misstatement in the'a
patticulars of the sale, is improper and irregular, and
damages would therefore have fo be paid.! As regards
appropriation of purchase.money, it is clear that the mort-

gagee shall be answerable if he makes a payment to the
wrong person,

If there is a surplus and he cannot ascertain to whom
it is payable, he is bound {o set it apari in such a way as
to be fruitful for the benefit of the person who may );urn
out o be entitled to it.e If there is a deficiency, {h
mortgagee can, of course, sue the morigagor for the y'sa ;
Mortgagee should not buy himself.s He cannot sell withr:;

1 Tamlin v, Luce, 43 Ch, D, 191.

2 Abduol v. Nurmahomed, 16 Bom. 141,
3 Hodgson, (1903) 2 Ch, 647,
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the leave of the coutt if a decree wnisi for foreclosure is
already made.]

When a mortgagee may sue the mortgagor
personally for the mortgage-money—Section €8 of
the Transfer of Property Act provides for cases when 1he
mortgagee can sue the mortgagor personally for the mortgage-
money. He can:—

(1)

(@)

Where the mortgagor binds himself to repay the
same; such a personal covenant is implied in a
simple morigage and in an Enpglish mortgage; in
other cases, e.g., usufructuary morigage or that by
conditional sale, no such covenant is implied
though it may be put in if the patties so desire.2
It must be noted that this personal liability will
subsist even if the morigagor has assigned his equity
of redemption o a third person, and the assignee
by mzrely taking the assignment does not become
personally liable.

Where the mortgagee is deprived of the whole or
part of his security by or in consequence of the
wrongful act or default of the mortgagor. If
the title of the mortgagor is defective, the mortgagee
can bring an action for breach- of the covenant
for title ; also where a previous mortgage has been
suppressed. A person taking a precarious security,
e. g, a sub-mortgage, cannot claim the benefit of
this provision. A breach of any of the obligations
mentioned in s. 65 would be a default within the
meaning of this section.3 It is quite obvious that
if the security is lost owing to the default of the
morigagee, he cannot sue the mortgagor personally.4

1 Steveas, (1903) I Ch. 857; Egmore Benefit Society v.K. Aburupamal.
A. 1. R. 1943 Mad. 301.

2 Balabhai. (1895) Bom. P. J. 310,

3 Qopalasami v, Arunchella, 15 Mad, 334.

4 Jamnadas V. ai Mgli, Bom, P. J. (1879), p. 089.

~
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A morigagee can Sue {o recover morigage-monty
before ihe expiry of the period fixed i he {inds

that the mortgaged properly is one Over which he
has no right.l

So also if he has fraudulently comcealed the fact of a

decree for sale on a prior morigage outstanding
against the mortgaged property.

(3) Where the morigagee being entitled to possession
of the properly, the morigagor fails 1o deliver the
same to him or fo secure the possession thereof
fo bim without disturbance by the morigagor or
any other person. Where, by any cause other than
the wrongful act or default of the morigagor or
morigagee, the mortgaged properly has been wholly
or partially disturbed or the securily is rendered

_ insuificient, {he moi{gagee may require the
mortgagor 1o give him within a reasonable {ime
another sufiicient security for the debt, and, if
the mortgagor fails so to do, may swe him for the
mortgage money. This clause protects the mortgagee

against his possession being invaded by a person

under a lawiul {title; but he cannot sue a

morigagor personally if his possessiop is unlaw
disturbed by a straoger. ey

Provided that, in the case referred {o in clause (1) a
tfansferee from the mortgagor or irom his legal representa

tive shall not be liable to be sued for the mortgage-mone .
and where a suit is brought under (1) and (3) the co y:;
may, at ils discretion, stay all proceedings therein until t‘;x

morigageé has exhausted all his available remedies apaf y
the morigaged property or what remains of it .unlesga f "
mortgagee abandons his securily and if necessar’ ret s
ihe morigaged property. 7 reensters

1 Vercairao, 26 Bom, 241,
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Note.—S. 68 provides for a personal remedy only and
does not give the mortgagee a right to sue for the sale of
the property (at any rate where there is a covenant to pay);
so {his section cannot supersede s, 67 which prescribes the
remedies of the different kinds of morigagees. For instance
in the case of a usufructuary morigage a mere covenant to
repay the mortgage-money without any hypothecation does
not change the character of the mortgage.l Nor is a mort-
gagee bound to sue for the remdy given by this section, He
may even pursue all at the same time, e. g., proceed
personally for the debt and obtain a money decree and also
proceed against the property by way of foreclosure or sale.

Prob.—X borrowéd money from Y on the securily of
a mortgage of real estate and the collateral security of a.
bond. On default by X, Y filed a suit for foreclosure in which
he obtained a deree, but finding {hat the value of the estate
was not sufficient to satisfy the debt he also filed a suit
upon the bond. Is Y’s suit on the bond barred by his previ-
ous suit on the mortgage ? What rights accrue to X ii he
brings a suit on the collateral security ?

A.—As a general rule, the mortgagee can pursue all his
remedies at the same time but there are Iimifations to this.
If full payment is had on the bond, there is no mnecessity of
foreclosure for the morfgage is redeemed; but if the full
payment is not had on the bond or covenant, the morigagee
can file a foreclosure suit for the balance. But if foreclosure
suit is brought first and the debt is not fully satisfied by the
decree in such a suit, though he can bring a suit on the bond
or covenant, the peculiarity is that the mortgagor gets a
fresh right to redeem, i. e., the foreclosure is opened up. In
this case them Y's suit on the bond is not barred by his
previous suit on the mortgage, But Y’s bringing such a suit

— -

1 Ramlal v. Mt Genda 1942 1. L R. All, 368 !



RIGHT To SUE MORTGAGOR PERSONALLY. 193

would open up the :foreclosure and give a right to redeem
the whole. '

Prob—A mortgaged bis house to B in 1874, In 1883
he obtained a further advance from B on the same property.
la 1887 B sued on {he first morigage and on A's default in
paying the debt exercised his right of foreclosdre.' B now
sues on the second mortgage of 1883 to recover_the debt
personally from A. Will he succeed?

A.—Section 67, Transfer of Property Act. By foreclosure
the entire debt is deemed fo be satisfied. He cannot, there-

fore, recover irom the morigager personally ; if he brings
the suit, foreclosure will be opened up.,

CHAPTER XVIiL

e g L T

The rights and ligbililies of a mortgagee in possession,

—Rules as o priority—~When priority is lost.—Effect of
registralion.

Rights of a mortgagee—Under s. 72 of the Trans-

fer of Property Act, a morigagee may spend money as is
necessary~—

(@) for the preservation of the morigaged préperty
from destruction, forfeiture or sale ;

() for supporting the morigagor's ftitle fo the
property, or

(¢} for making his own title {herelo good as against
the m.ortg.agor. The mortgagee cannot claim costs
of maintaining his title 1o the securily against a
—_— "

1 Palmer v. Hendric, 27 Beay, 371,

l; Beps v. Remji, 11 Bom. 172,
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thitd party where the . result of the litigation
cannot in any way affect the rights of persons
interested in the equity of redemption};

(d) when the mortgaged property is a renewable
leasehold, for the renewal of the lease—these are
very rare in India and hence such cases do not
often arise—he cannot compel the mortgagor to
advance money for remewal ; he can if he has

spent his own money, add to the mortgage-
amount? ;

(¢) and in the absence of a contract to the contrar.y
the mortgagee can add such money to the princi-
pal money, at the rate of interest payable on the
principle and where no such interest is fixed at
the rate of 9 per cent, per annum.

Provided that the expenditure of money by the morl-
gagee under clause (@) or (b) shall not be deemed {0 be
necessary unless the morigagor has been called upon and
has failed to preserve the property or io support the title.

Under s, 76 (%), the mortgagee cannot add the expenses
incurred for the management of the property and the
collection of rents and profits to the morigage-money, but

he is allowed to deduct these expenses in the account of bis
receipts.

Insurance—He can, if the property is insurable, insure
and keep insured against loss or damage by fire the whole
or part of the property. The premia paid are a charge on
the said property and have a priorily to be paid along with
principal and interest, and with interest at the same rate.
"The amount of such insurance should not exceed the
amount specified in this behalf in the moragage-deed, or if

1 National Provincial Bank, 31 Ch, 596,
2 Damodar v, Vamanrao, 9 Bom, 437.
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not specified, it should not exceed two-thirds of the amount
that would be required in case of {otal destruction to
reinstate the property insured, No such insurance is
necessary when the morigagor himself has insured the same
property fo that amount.

Possession—A morigagec when he has once entered
into possession of the morigaged property cannot at pleasure
give up the possession again although he may be relieved
by means of a receiver being appointed,!

It is not in the morigagee’s inferest {o dispossess a
mortgagor.2

“Assignee of a mortgage—Every assignee of a
mortgage who takes his assignment without the privity of the
mortgagor, takes it subject to the stale of accounts between
the mortgagor and the original morigagee as existing at the
date of the assignmeni.,; If a morigagee in possession
assigns over the mortgage to another he will be liable to
account for the profifs reccived subsequent to the assign-
ment, unless where the same is with the consent of the
assignor or under the direction of the court.

Liabilities of a mortgagee in possession (s. 76).—
A mortgagee taking possession of the morigaged property
during the continuance of the morigage is (under s, 76,
T. P, Act,) under the following liabilities :—

(1) He must manage the properly as a person of
ordinary prudence would manage it if it were
his own. A morigagee in possession is not a
trustee for the mortgagor, but he has fo exercise
the discretion of a prudent man; he canmot pull
down building, cut down trees, allow the leases

1 Prytarch, 42 Ch. D. 530; Gloucester Bank, (1835) 1 Ch, 659.
2 1o e Pope, 17 Q. B. D. 749,
3 Turner v. Smith, {1901) 2 Ch. 160.

~
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to be forfeited by non-periormance of the
conditions in the lease, He is not bound to
make the most of the property of the mortgagor;
he can be held liable only when his default or
negligence is such as would partly amount o a
breach of trust. As to when a morigagee can
be said to be in possession is doubliul; merely
being in receipt of remis and profils is not
sufficient; the {Zest is “whether the mortgagee
has taken out of the hands of the morigagor

the power and duty of managing the estate and
dealing with the tenants.”

He must use his best endeavours to collect rents
and profits of the mortgaged property ; this is in
accordance with the English law on the point.
As held in Parkinson v. Hamburp,! he has to
account not only for what has been actually
received but also for what he might have received
but for his wilful default, e. g., if he turns out
or refuses to accept a good tenant, or lets at
less than is offered he is liable for the loss; he
is liable also for the gross negligence of his
agent.? But a morigagee need not embark into
doubtful litigation, A mortgagee 1is, however,
ordinarily liable for the rents at the rate shown
in the rent-roll. A mortgagee cultivating lands
himself is ligble only for such profits as would
have been received if lands were let out; but in
Bombay a mortgagee who planted trees on the
mortgaged land was allowed merely a fair interest
and had to account for the net profits.s

3\,
(3} He must, out of the income of the property,

\pay the GQGovernment revenue, all other charges

1 LL.R2H L. 1.
2 Union Bank v. Ingram, 16 Ch. D. 53,
3 Prabktar v, Pandurang, 12 B. B. C. R. 83.
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of a public npature accruing due during such
possession, and any artears of rent on default
of payment of which the property may be
summarily sold, This being a paramount charge,
must be paid up at once; if the mortgagor who
is not in possession pays up, he is entitled to
credit for the amount in the mortgage account
and to charge interest.

(4) He must make such necessary repairs of the
properly as he can pay for out of surplus rents,
i. e, the rents and profifs thereof, after deducting
from such rents and profits the payments in clause
(3), and interest on the principal money., A mort:
gagee musi make necessary repairs, but only if
there is a surplus ; else not. He is under no
liability to make a fresh outlay thereaiter. The
old law that he was like a trusiee bound to repairs
in any case, is repealed by this new section.! If
a morigagee in possession is to receive the whole
profits in lien of interest, it follows that he is
under no obligation to make repairs. If there is
surplus and he doesnot repair he would be liable
for consequences of his neglect.?

(5) He must not commit any act which is destructive
or permanently injurious to the property, He is
bound not only to absiain from committing waste
but also to restrain others {rom doing so.? In
England it 1s only a mortgagee whose security
is deficient that can open new mines or fell
fimber,* 1f a mortgagee unnecessarily and without

1 Jogendra v.Rai Narain, ¢ W, R. 488 ; Godirey v. Wilgon, 3 Alk. 518,
2 Shivadri v, Jers, 15 Mad, 290,

3 Lachmi v. Jetmal, 16 All, 336; Amrit v. Lallg, P. J,, (1898)p. 373,
4 Millet, 31 Beav, 470
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the consent of the mortgagor pulls down the old
buildings and erects new ones in their place, he

_is liable for any loss of rent thereby caused.l

Where he has insured the whole or part of the
property against loss or damage by fire, he must,
in the case of such loss or damage, apply any
money which he actually receives under the policy
or so much theteof &as may be necessary in rein-
stating the property, orif the mortgagor so directs,
in reduction or discharge of the morigage-money.

He must keep clear, full and accurate accounts of
all sums received and spent by him as a mort-
gagee, and at any time during the coniinuance
of the mortgage give fo the mortgagor at his
request and cost, true copies of such accounts
and of the vouchers by which they are supported.
This is a duty analogus to that of a trustee under
s. 19 of the Indian Trusts Act.?

His receipts from the morigaged property or where
such property is personally occupied by him, a
fair occupation rent in respect thereof shall, after
deducling the expenses properly incurred for the
management of the property and the collection of
rents and proiits and other expenses, mentioned
in clauses (3) and (4), and interest thereon, be
debited against him in reduction of the amount,
if any, from time fo {ime due to him on account
of interest and so far as such receipts exceed any
interest due in reduction or discharge of the mort-
gage-money ; lhe surplus, if any, shall be paid {o
the mortgagor.

1 Bandon, § Beay, 246.

2 Golukehandra 5 W, R. 271.
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(9) The mortgagee must, on a tender made by the
mortgagor of the amount due, account for his
receipts from the mortgaged property from the
date of the tender or from the earliest time when
he could take such amount out of court as the
case may be, and shall not be entitled to deduct
anpy amount therefrom on account of any expenses
incurred after such date or t{ime in connection
with the mortgaged property.

Liability of mexrtgagee for failure of perfor-
mance of dusies—le may, when accounts are tfaken in
pursuance of the decree passed, be debited with the loss, if
any, occasioned by such failure, Clauses (2}, (4), (7), (8) do
not apply to cases where there is a contract between the
mortgagee and the mortgagor that the receipts from the mort-
gaged propeity shall, so long as the mortgagee is in posse-
ssion of the property, be faken in 1lieu of inlerest on the
principal money or in liew of such interest and a defined

portion of the principal.

Disabilities of a mortgagee—A mortgagee cannot
take a lease from the mortgagor nor can he purchase the
mortgaged property from the mortgagor for himself under a
power of sale contained in the deed.s

Prob—Will a coutt charge A, a morigagee in possession
of property, in any of the following cases:—

(2) A having enlered into possession as a morigagee
had a receiver appointed whereby the estate was
put to a loss.

(b) After A entered into possession the outturn from
the land fell by Rs. 100 a year,

1 Ex parte Buxton, 156 Ch, D. 289 ; Ashwood, (1899) A, C, 150,
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“(c) A failed to pay the Government revenue, for which
default the properly was put up for sale and
bought by A himself in his own name.

(d) A failed to keep proper accounts.

(e) A, instead of letling the land to tenants, cultivated
it himself ?

A.—(a) Once having entered into possession it is not
open to him to surrender possecssion of the property to serve
his convenience or have a receiver appointed; he must
manage it as a man of ordinary prudence would do if the
property were his own.

(¢) He cannot be, because he is not an assurer of the
continuation of the same rate of profit which the morigagor
could raise ; if the outlurn is less owing to change of
management, A cannot be made to suifer.?

(¢) A would not be allowed to retain the property as
his own ; though the property is formally sold, the moriga-
gor’s right to redemption would be decreed as subsisting.3

(d) The omission would create a presumplion against
him in odium spoliatoris ; A would not be allowed his costs
of the suit,

(¢) A would be responsible for the profits that would
have been realized had the property been et to tenants.
A cannot be made to account for all the profils
realized by him.*

Priority, of mortgages—The following provisions of
the Transfer of Property Act bear on this point:—

(S. 48.) Where a person purports to create by transfer
at different times, rights in or over the same immovable

1 Ia re Prytarch, 42 Ch, D, 600

2 Mukund Lal v. Keshavsingh, 12 M. I A 193.
3 Kalapa v. Shivaya, 20 Bom. 493.

4 Reghunath v. Girdhari, 7 W. R. 244.
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property and such righis cannot all exist or be exercised to
their full extent together, each later-created right shall,
in the absence of a special contract or reservation binding
the earlier transferees, be subject to the rights previously
created.

This is as regards priotity between legal morigages and
not equitable, and hence is not very material, for it seems
to be a paraphrase of the maxim * Qui prior est lempore
polior est jure,” but the rule admits of cerfain exceptions
as under:—

(S. 78.) Where through the fraud,! misrepresentation
or gross neglect? of a prior mortgagee, another person has
been induced to advance money on the security of the
mortgaged property, the prior morigagee shall be postponed
to the subsequent mortgagee,

This section lays down a general rule to determine
priorities between all kinds of mortgages; certain specific
rules can be deduced from cases decided in the light of this
principle. The first of these is the case of Norfhern counties
Insurance Co. v. Whipp3 where it was held that a legal
morigagee wil be postponed fo a subsequen! equitable
morigagee.—

(1) When he has assisted in or connived at a fraud
which has led fo the crealion of a subsequent
equitable estate without notice of the prior legal
estate,

(2) When he has constituted the morigagor or his
agent with authority to raise money, and the estate
thus created has, by the fraud or misconduct of
the agent, been represented as being the
first estate, )

{ Radchffe, L, R, 6, Ch. A. G, 852,
2 Oliver v. Henton, (1899) 2 Ch, 455,
3 26 Ch, 482,
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Test—Is there any positive act of the first morigagee
which conduces directly to the deception practised by the
mortgagor upon the subsequent encumbrancer,

There must be something fraudulent—or recklessly
negligent, blind terning away from plain facls—that can
deprive the legal mortgagee of his ptiority ; mere carelessness
or want of prudence on his part is not sufficient to postpoane
him o a subsequent equitabla mortgagee.! As to what
would amount to gross negligence under the section, it is
difficult to determine ; ordinarily  gross negligence is said
to consist in any act or omission by the prior mortgagee
which enables the mortgagor to deal with the property as
if it was unencumbered.” It is not necessary for the
mortgagee to disclose his charge to every intending encum-
brancer, but he is at least under this obligation, that he
will not do anything intentionally misleading; the Ilaw
on the point is very briefly summed up by Turuer, J., in
Salamai Ali v. Budhu,? thus: “lt 1s of the essence of
constructive fraud that the person sought fo be charged
{herewith should be proved to have concurred or co-operated
in some deceit or fo have been guilty of gross negligence;
it is not enough to show that he, being aware of the other
person dealing with the propetty, over which he has a
charge, kept silence ard stood by.” It is not necessary for
a mortgagee to volunteer information, but if inquiry is
made of him expressly and then he i1emains silent, he would
be charged with constructive fraud; for example, a mere
attestation of the execulion of a mortgage-deed by a prior
mortgagee is not sufficient to create an estoppel against the
attesting person, fcr he cannot necessarily be presumed to
have been aware of the contents of the deed; but if such
knowledge is brought home to him and he has kept silence,
and 1f the subsequent mortgagee is thereby deceived, the

1 Briggs v. Jones, L. R. 10 Bq, 92; Dixon v. Watch, (1900) Ch, 734.
2 1 All, 303,
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prior morigagee will be deprived of his propery. It is also
lost by conduct as the prior mortgagee indicaling gross
neglect on his part; thus if he leaves the title-deeds with
the mortgagor for a number of years after his mortgage,
and is not able to give :a reasonable explanation of his
conduct in so doing, he will be postponed fo any subsequent
morigagee who advances money on the security of those
deeds, This consequence follows on the general principle of
equity, viz., that “A person, however innocent, puiling it
in the power of another to deceive and raise money, must
take the consequences.”|

It may- be noted {hat the above rule of estoppel by
negligence applies only if the alleged negligence is a breach
of some duty on the part of the prior morigagee; the gross
neglect must be in the same transaction and must have been
the proximate cause of the change in the position of the
subsequent eacumbrancer?; thus if title-deeds were stolen
of a sub-mortgage was created by the mortgagee or if
he delivered the title-deeds to the mortgagor on some
reasonable representation made by him (who was thereby
enabled to sell the property as unencumbered), the prior
mortgagee, with all that, will be able to enforce his charge
against the purchaser. A person taking a morigage must
make all necessary inquiries as to {he tfitle-deeds, and if
he 1s given a false answer he is not to be made to suffer
though he must not {oo readily accept the statements of
the mortgagor; if he fails to make inquiry, he will Jose his
priority.

As between equilable morigagees, too, the general rule is
that they rank according to their priorities of time, Much
of what is sald above applies. Priority is determined on

1 Briggs v. Jones, L. R, 10 Eq. 92; Shanmull v, Madras Building
Co,, 15 Mad. 268 ; Joshi, 2 Bom, 6593 Dhondo v, Ramji, 20 Bom.
290; Ramchandra v, Jairam, 22 Bom. 686 ; Balmokundas v. Moti,
18 Bom 444,

2 Lloyds Bank v, P, E, Gazdar & Co, (1929) 56 Cal. 868,
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a consideration of the fact as fo whether the subsequent
encumbrancer had nolice of the prior encumbrance. The
principle is that as betwzen itwo innocent purchasers,
that one must suifer who has permiited the fraud to be
committed.! And so an equitable mortgagee who parls
with the title-deeds and thereby enables the depositor to
make another equitable morigage will, by reason of his
laches in not getiing back the title-deeds from the person fo
whom he delivered them, be postponed to such subsequent
mortgagee; but then the mere pdssession of the title-deeds
by a second morigagee does not necessarily give him
priority though he may be an encumbrancer for value
without notice; it must, in order to give him priority, be
accompanied with some positive act or default on the part
of the first mortgagee.2

A prior equitable mortgagee has priority over subsequent
purchasers or mortgagees of the legal estate with notice,
but not if the latter has no mnotice of the prior equitable
encymbrance; the maxim “Equities being equal, the law
must prevail” governs such a case; as said above, the
subsequent legal mortgagee must make due inquiries as to
the title-deeds; his failure to do so will deprive him of his
right to priority for he is them presumplively fixed with
notice of a prior equitable mortgage.3

In Eaglaad, s. 97 of the Law of Properly Act provides
that every mortgage affecting a legal estate in land made
after 1925, whether legal or equitable (mnot being a
mortgage protected by the deposit of documents relating to
the legal estate alfectad), is to rank according to its date of
registration as a land charge pursuant to s. 10 of the Land
Charges Act, 1925. If the mortgagor has only an equitable
interest, the morigagee in order to preserve his priority

1 Rice v. Rice, 1 W. T. P. C.
2 Ferrant v. Yorkshire Bank, 43 Ch D, 182,
3 Hewit v. Lossemore, 9 Hare 466,
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must give written notice under s. 137 of the Law of Property
Act, 1925,

Solicitor’s mnegligence—A solicilor is liable for
negligence in not diScovering a mesne or prior mortgage.! If
he takes a cheque in payment, it is negligence in him to
part with the deeds before the cheque is cashed.;

Prob—A mortgaged land to B by a mortgage duly
registered, A subsequently got back the (title- deeds and
handed them to C to whom he mortgaged the same

property. B sued C for a declaration of priority. Will he be
entitled to it ?

A.—The law as to priority (s. 78, T. P. Act) is, in short,
this : When both encumbrances are legal or equitable, i, e,
both have equal equities, quz prior est fempore pofior est jure
(the first in {ime pievails); where equities are equal, i e,
when one has a legal estale and the other equitable, but
{hey are equal in other respecis, {he law will prevail; but if”
a subsequent legal encumbrancer enters into the transaction
with notice of the prior equitable esiaie, the latter one will
not prevail as against the prior equitable estate, The case
of Northern Counties Assurance Co. v, Whipp applies; B
is not much fo blame for he‘ gave back the (title-deeds;
inasmuch as his morigage being registered operates as notice
to subsequent encumbrancers who aie expected to wuse due
diligence to make an inspection at the Registrar’s Office;
otherwise they would be fixed with construclive notice of
the registered mortgagee’s fitle and take subject to his
rights, B would lose his priority only if it can be success-
fully proved that he parted with the title~deeds 1o enable
A to commit fraud with that knowledge and intention.3
On these facts, it was held by the Bombay High Court

1 In re Dangar’s Trusts, 41 Ch 178,

2 Lloyds bank, Lid, v. P. B, Gazder & Co (1929) 58 Cal. 868.
3 Pape v, Westmacott, (1894)-1 Q. B. 272,
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in Balmukund v, Moli that the registration of B’s morlgage
was notice to C.

Prob.—A borrowed money {fo a large amount of his
wife B, who was executrix of her former husband, and
being pressed by B to execute some security for the same,
consented to give a legal mortgage on certain property of
his ; C. a solicitor, was employed to prepare the morigage
and he asked A for the title-deeds, who replied that they
were at his place in another district; whereupon the mortgage
was -executed without their production. It afterwards
turned out that the deeds were deposited by A with a bank
by way of equitable mortgage; an aclion is brought by
the bank for a declaration of the priorily of its morigage.
Decide the claims of B and the bank.

A.—In this case the competition is between the legal
morigagee B and {he equitable morigagee t{he bank ; the
title-deeds being with the bank, the absence would amount
to a constructive notice of the prior equitable morigage, but
such a presumption is rebutted because C, the solicitor of
B, is proved to have made inquirics for the deeds, and since
a reasonable excuse had been given for their non-production,
no notice of the bank’s prior mortgage can be fixed on B;
B the legal mortgagee is therefore entitled to a priority and
not the bank; the result would indeed have been different
if B’s solicitor had designedly abstained from making inquiry
as to the title-deeds.!

Prob.—A, having an equitable estate in certain property
at Surat, mortgages it to B and alterwards to C, and
subsequently {o D who has notice of C's mortgage. D
registers "his mortgage before C and afterwards assigos it
to E who has no notice of C's mortgage. C sues to redeem
B and to establish his priority over D and E. Decide the
suit,

1 Agra Bank v. Barry, L. R, 7 Ir, A. 35; Leneve v. Leneve, 2 W.
& T. Leading Cases,
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A.—D takes the morigage with notice of C's morigage;

and as a rule of law, deeds operate ftom {he date cf execu-

tion and not from tb~ date of regisiration; therefore D's

" geiting registration before C will not‘avail him if he has

notice of C’s mortgage; and D taking with notice of C's prior

morfgage cannot, by assignment to another (E) who has no
notice, give E a betier title than he himsslf bas |

Prob.—A executes a mortgage in favour of X and
acknowledges in the deed having received Rs, 5,000 from
X; but in fact he received Rs. 2,500 only from him; X
transfers the mortgage to Y who pays X Rs. 2,500 and has
no notice of A having reccived Rs. 2,500 only from X, A
afterwards sues Y to redeem on payment of Rs, 2,500 only,
Will A succeed ?

A.~Ogq the principle of the English case of Rice v,
Rice,2 A can redeem on payment of Rs. 5,000 only; he is
himself to blame for giving a receipt for Rs. 5,000. Y, an
innocent transfetee, 1s not to be defeated. Further, A
should have kept the morigaged properly or iitle-deeds in
his own possession that a person dealing with it could have
known the real slafe of aifairs. It is a rule of equity that as
between two innocent parties, that one must suffer who has
allowed the fraud to be commitied,

Effect of registration—It is an established rule of
law as laid down in a leading English case,3 that a person
purchasing an estate, though for valuable consideration, aiter
notice of a prior equitable right, cannot, by merely getting
in the legal estete, deieat the prior equitable one ; he is in the
eye of the law a trustee on behalf of such a prior encumbra-
ncer, In India, registration has been clearly held to operate
as notice to all subsequent encumbrancers of the same pro-

1 Saglava v. Narayan, 8 Bom 182; Ford v. White, 16 Beay. {20
2 2 Drew, 73.

3 Leneve v, Leneve, 2 W, & T. L. C. 184
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perty, so much so that it is held to cure the defect of want
of possession,; By the Transfer of Property Act of 1929 an
explanation is added to the definition of * Notice ’ in Section 3
to the following effect:

“Where any transaction relating to in.moveable property
is required by Law to be and has been effected by a registe-
red instrument, any person acquiring such property or any
part of, or shareor interestin, such property shall be deemed
to have notice of such instrument as from the date of regi-
stration or, where the property is not all situated in one
Sub-District, or where the registered instrument has been
registered under Sub-Section (2) of Section 30 of {he Indian
Registration Act, 1908, from the earliest date on which any
Memorandum of such registered instrument hasbeen filed by
the Sub-Registrar within whose Sub~district any part of the
property which is being acquired or of the property wherein
a share or inferest is being acquired is situated.

Provided {hat—

(1) The instrument has been registered and its regist-
ration compleied in the manner prescribed by the [ndian
Registration Act 1908, and the rules made thereunder,

(2) The instrument or memorandum has becn duly ente-

red or filed, as the case may be, in books kept under Section
51 of that Act and

(3) The particulars regarding the fransaction to which
the instrument relates have been correctly entered in the
indexes kept under S.55 of the Act.

But sometimes the question is whether a subsequent holder
by a registered instrument can have priority over the prior
holder by an unregistered instrument ; of course s. 50 of

1 Balmukund v, Moti, 4 Bom, 444 ; Laxman v. Dasarat, 6 Bom. 168 ;

Lalubhar v. Amrat, 2 Bom, 299, See Explanation I fo s. 3, Transfer of
Property Act.
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the Registration Act, 1l of 1877, says that a registered inst-
rument relating to land, of which the registration is optional,
shall take effect against all unregistered documents relating to
the same property ; this general rule is, however, held by
the Bombay High Court as aifected by the doctrine of notice,
and so where the subsequent registered holder is aware of
the prior encumbrance, though unregistered, he is mnot entit-
led to priority over him on the ground of the decision in
Leneve v. Leneve, that fraud should not be permitied to prevail.l

This is when the registration is optional ; but if it is
compulsory under s. 17 of the Registration Act, there is no
question ; for s. 49 of the Act does not allow such an
unregistered document to be wused as evidence of the right
created thereby, though it can be used for collaieral purposes.

CHAPTER XIX

Mortgage fo secure fufure advances.—Doclrines of Tacking
— Marshalling—Contribution— Consolidation.

Tortgages to cover future advances—The ejui-
table principle laid down in the leading case of Hopkinson v,
Rolfs has been oi constant application in the case of advances
made by a prior morigagee aiter notice of the subsequent
encumbrance, If was held by the majority (Lord Cranworth
dissenting) that where a first morigage was made o secure
a sum and further advances, if the first mortigagee made a
further advance with notice of a subsequent encumbrance,
he will have no priorily in respect of such further advances, .
i.e., he will not be allowed to tack his subsequent advance
with his prior legal estate. S. 79 of the Transfer of Property
Act departs from this rule and seems to be based on the

1 Wamen v. Dhondoby, 4 Bom, 127 ; Huithising 10 Bom. 105.
2 Hopkinson V, Relt, 9 H, L. C. 540,
14
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dissenting judgment of Lord Cranworth. It says, “ 1f a mort-
gage to secute future advances, the performance of an
engagement, or the balance of a running account, expresses
the maximum to be secured thereby, a subsequent morigage
of the same property shall, if made with notice of the prtor
mortgage, be postponed to the prior mortgage in respect of
all advances or debts not exceeding the maximum, though
made or allowed with notice of the subsequent morigage. ”
It will thus be seen that in English law notice to ihe first
morigage making subsequent advances of mesne encumbra-
nce is material, while it is not so in India, for even if
that first mortgagee had motice of the mesne encumbrance
he would have his priority till a defined maximum. It may,
however, be noted that s. 79 speaks of a case where the
maximum is specified; if it is not specifted it is
obvious that priority will be determined according to
the date of each advance.l

Tacking. (s. 93).—This rule of Roman law has been
in English equily applied to mortgages. This artificial rule
that a morigages may entitle himself to priorily over an
encumbrance earlier in point of date, is built up on the
maxim “ Where equities are equal the law shall prevail. ”
It is when a third morigagee who has lent money without
notice of the second mortgage, takes the first encumbrance
(being a legal mortgage), he is then allowed in equiy to
squeeze out the intermediaie (second) encumbrancer and
have satisfaction of his first and third morigages before
the second, i.e, he can tack (unite) his third morigage to
the first mortgage wherein he has a legal estate. The
carliest case in which this doctrine was recognized is Marsh
v. Lee.? What is necessary is that the third mortgagee
must have no notice of the second encumbrance at the time
of lending money; 1t is immaterial that he was possessed
of the first legal estate pendente life with notice. The main

1 Imperial Bank of lndia v. U Ra1 Gyaw Thu, (1923) 50 L. A, 283,
2 (1870) 2 Vent. 337.
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rules on this point are summed up in the leading case of
Brace v. Duchess ot Marlborought But ii a judgment
creditor buys in the first morlgage, although a legal
mortgage, he cannot tack the mortgage to his judgment
for he has not lent the money on the sacuriiy of the land,
A judgment creditor is not a purchaser mor has he rights
in the land., On the other hand, if a first morigagee,
without notice and having the legal estate, lends a further
sum to the mortgagor on a judgment, he can retain as
against a mesne morigagee until both his securities are
satisfied.3 Puarther, the rule in Hopkinson v. Rolf, noted
above, applies; il further advances are made with notice
of mesne encumbrance, there can be no tacking. Tacking
in England applied in the case of building sociely morigages
as also ordinary morigages. It must be noted that tacking
required t{hat the legal estate must be obtained by the
person seeking to do it; if nol the several emcumbrancers
must get according to priority in point of time, regard being
had to the maxim “Qui prior est lempore potior est jure.”

Under s. 94 of the Law of Property Act, 1925, the
doctrine of tacking is abolished. The Act, however, has mno
retrospective effect. After 1925, a mortgagee shall have a
right to make {further advances 1o rank in priorily to
subsequent mortgages, whether legal or equitable—

() i an arrangement has been made with the
subsequent mortgagee ; or

(&) if he had no notice of such subsequent mortgages
at the time when the further advance was made
by him; or

(c) whetker or not he had such notice as aforesaid
where the mortgage imposes an obligation on
him to make such further advances.

1 2w.& T 112
2 Spenser v. Pearson, 24 Beav. 2€6.
3 Credland v. Patter, L, R, 10 Ch. D. 8.
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Indian law—Tacking as known in English law does
not prevail in India. Section 93 of the Transfer of Properly
Act abolishes it by providing that “No mortgagee paying
off & prior morigage, whether with or without notice of &n
intermediate mortgage, shall thereby acquire any priority
in respect of his original security ; and except in {he case
provided in s. 79, no mortgagee making subsequent advance
to the morigagor whether with or without mnotice of an
intermediate mortgage, shall thereby acquire any priorily
in respect of his securily for such subsequent advance.”
It has been observed by the Bombay High Court on this
point, before the Transfer of Properly Act was apglied to
this Presidency (i.e,, 1893), that the doctrine is mot jounded
on principles of justice, and that it ought not to be held
applicable in the districts; the maxim “Qui prior est
tempore potior est jure” should govern,!

Prob.—A morigaged his properly to B, C, D and E
successively ; D had advanced his money without notice of
the morigage to C; he afterwards bought in the mortgage
of B and, having come to know of C's encumbrance, called

upon C to redeem the two morigages on pain of foreclosure,
Advise C,

A—~—D would not succeed in India, for the doctrine of
tacking is abolished in this couniry by s. 93 of the Tranosfer
of Property Act, and so it is immaterial whether D bad
advanced his money witbout notice of C’s prior morlgage;
C would not be Called upon to redeem both the mortgages.
The same would be the case in England also.

Marshalling (s. 81).—The doctrine comes into operation
very irequently when the assets of deceased person have
to be administered. The doctrine has been stated by
Lord Eldor in Aldrisch ~v. Cooper? thus:—* If a creditor

1 Nareyan v. Paudorang, 7 Bom, 526 ; Serbadh, 7 AlL 568,
2 8 Ves, 382,
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bas two funds, the interest of debtor shall not be regarded,
but the creditor having two funds shall {ake to that which
paying him will leave another fund for amnother creditor.”
The same was held by Lord Hardwicke in the earlier case of
Lanoy v. Duke of Afhol! But this doctrine has since then
been quafilied so that it cannot be invoked if the interest
of the creditor or of third psrsons swould be prejudicially
affected, e. g.; when the first credifor has not equal rights
over the two funds or if the third persons are claiming
under the morigagor for value. The first qualiiication was
recognized in Webb v. Smifh2 in the course of the judgment
of Lord Justice Lindlcy. It must be noted that this rule is
wholly independent of the question of notice and that there
can be no marshalling if the puisne mortgagee takes his
security expressly subject to, and alter payment of, the
prior morigages; in that case he is entitled only to the
surplus feft aiter the earlier morigages are satisfied. To
sum up, in otder to enforce marshalling it is necessary that
both the encumbrancers should be creditors of the same
person and must have their demands against the funds the
property of the same person, and that there should be two
funds actually in existence (the one having his right against
both funds, the latter against one only). It is altogether
immaterial as to whether the second mortgagee had or had
not notice of the first mortgage.’

Indian law—Section 81 of the Traosler of Property Act
provides that *“3i the owner of two or more properties
morigages them to one person and then mortgages one or
more of the properties to another person, the subsequent
mortgagee is, in 1he absence of a contract to the contrary,
entitled fo have the prior mortgage-debt satisiied out of
the property or properties not mortgaged to him so far as
the same will extend, but not so as to prejudice the righis

1 24 &K, 447

2 30 Ch. D. 192,
3 Tidd v. Liester, 10 Hare, 197
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of the prior morigagee or of any other person who has for
consideration acquired an interest in any of the properties, ”
The same rules as in English law apply in India. Marsh-
alling was allowed in Bombay even before the T. P. Act
" extended o this Presidency; s. 81 has been recently
amended and the words 1efeiring fo notice have been omitted,
Thus the doctrine of marshaling set out in the
section is 1n consopance with the rule of Enghsh law,
If the prior morigagee exhausts the security of the second
encumbrancer, such second mortgagee siands in the same
position with the other securily as that prior morigagee
stood. 1t must be noted that marshalling cannot be claimed
by the attaching creditors of the mortgagor who hold mere
money decrees,!

The doctrine of marshalling will apply only where—
(1) there is a common deblor ;

(2) it does not prejudice the prior morigagee or other
encumbrancer ;

{3) thete is no contract to the contiary.

Prob.—A morlgaged to B certain propetty of the
family of which he was the manager. Oa a partition, a part
of this property fell {o A’s shate and part to C's ; afterwards
A hypothecated part of his share with D who subsequently
brought a swt and brought the part under his deciee. B
brought a suit against A, C and D on his mortgage, and in
the decree the court of first inslance directed that B should
proceed first against properly mnot included in D’s mortgage ;
C feeling aggrieved, appeals. Will you uphold the decision
of the lower coust ?

A~—lt 15 a rule of equity that, in order that marshalling
may be allowed, 1t 1s necessary that the parties between
whom 1t 1s enforced must be creditors of the same person

1 Kristadas v, Ramkaat, 6 Cal, 142,




MARSHALLING, z15

and have demands against the property of the same person,
In this case, B was a creditor of the joiat family with claim
against the whole property included in the mortgage, while
D was creditor of A only, and the property against which
D desired A 1o proceed first did not belong to him. The
decision of the lower court is, therefore, erroneous, for A
had no equity to call upon B {o proceed first against the
property that had fallen to C's share; such an order would
have the effect of favouring A to the prejudice of C, No
case for marshalling has been made out and {he decision
will, therefore, be reversed in appeal.!

Contribution (s. 82).—In order that contribution can
be had, it is necessary that the several properties must be
liable to one common demand. This doctrine refers to the
liabilities of the owners of the encumbered estates infer se,
This is to some extent another form of marshalling; if at
all they difier in species, 1. e., in form rather than in nature.
“ Both are adjustments betwesn several persons, of their
1espective rights infer se in respect of a charge or claim
which, affecting all of them, or pioperiies belonging to all
of them respectively, has been, or may be, enforced in a
manner not unjust so far as the person enforcing is
concerned, " This doctrine, i. e., contribution, involves {the
determination of the proportions in which t{wo or more
owners of an estate, subject to a common charge, ought to
contribute {o 1ts redemption, or how cmne, who bhas paid the
who'e, is to be reimbursed by the other. This comes in
operation more because of the principle of equity that “mort.
gage debt is one and indivisible,” The same rule applies
where properties ate subject to two or more encumbrances,
In short, the obligation to contribute can apply only where
properties are subject to an equal burden, This right is con-
trolled by the provisions as to marshalling, and the same
has been said in s, 82 of the Transier of Property Act.

1 Gopal v. Saminnthya, 12 Mad, 255,
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Indian law—\Where property subject to a morigage be-
longs to two or more persons having dislinct and serparate
righis of ownership therein, the different shares in or paris
of such property owned by such psrsoms are, in the abssnce
of a coniract fo the contrary, liable to contribute rateably
to the debt secured by the morigage, and, for the purpose
of determining the rale ai which each such share or part
shall contribute, the value thereof snall be deemed f{o be
its value at {he date of the morigage aiter deduction of ihe
amount of any othsr mortgage or charge to which it may
have been subject on that date Where, of tyo properties
belonging to the same owner, one is mortgaged to secure
one debt and then both are mortgaged {o another to secure
another debt, and the former debt is paid out of the former,
each property is, in the absence of a coniract to the coairary,
liable to contribute rateably fo the latter debt ajter deduct-
ing the amount of the jormer debt from the value of the
property out of which it has been paid. Nothing in this
section applies to properiy liable under section 381 to the
claim of the subsequent mortgagee.

It goes without saying that there can be no contribution
when payment is made by the person primarily liable. The
obligalion to contribute is not a persoaal obligation ; the
person called upon to contribute may exercise his option by
paying hls rateable share, or by allowing it 1o be realized
out of the property.

I is not essential to the accrual of the right of contri-
bution that ths whole of the debt, in respect of the payment
of which contribulion is claimed, should have bsen satisfied.
A right to coniribution arises when the paymen: made by
the sale of his property exceeds the amount for which that
property was rateably liable, and the property of that person
from whom contribution is sought has, to that extent, been
benefitted by being relieved of liability.*

1 Reghung'k v. Harilal, 18 Cal. 320-
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Consolidation of mortgages—This may be defined
as the right of a mortgagee, having two or more securities
from the same mortgagor, to refuse to allow him to redeem
one without redeeming the other, i. e.,, fo consolidate the
securities, This is an equitable doctrine based on the maxim,
“ He who seeks equity must do equity, ”’ Since the mortga-
gor’s right fo redeem after the due date was an equitable
relief, he should not be allowed to redeem one of several
morigages, unless he redeemed all.

In course of time this doctrine was exiended in fayour
of a {raasferee of two mortgages on different estates though
otigmally morigaged to diiferent persoms. But since the
Conveyancing Act of 1881, in England this doctrine does not
apply ; the mortgages executed previously are, of course,
left untouched. As observed in Jenring v. jJordon, the court
leans against the doctrine. Even in old mortgages coasolida-~
tion was not allowed (1) where there was no default on ajl
the securities in respect of which consolidation! was claimed,
(2) where one property had ceased to exist, (3) where one of
ihe mortgages was created subsequently to the assignment
of the equity of redemption of the other mortgage to the
person seeking to redeem ; morigages not in existence at the
time when 2 third person acquired an interest in the equity
of redemption cannot be consolidated.?

Indian law—Principles of English law were appiied
before the T. P. Act which was passed in 1882, But pow
s. 61 of that Act prevents consolidation except whepn
specially provided for by the contract. Thus :—* A morigagor
who has execuled two or more mortgages in favour of the
same mortgagee shall, in the absence of a confract to the
conirary, when the principal money of any two or more
of the mortgages has become due, be entitled to redeem

1 Cumming v. Flefcher, 14 Ch, ‘D._168:~
2 Harter v+ Caleman, 19 Ch. D, 630,
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any one such mortgage separalely, or any iwo or more of
such mortgages {ogether.,” There must be an express
provision in the contract allowing the mortgagee to con-
solidate so as to exclude the operation of s, 61 of the
Transfer of Property Act.

Even now in England, as in India, a mortgagor cannot
redeem one of itwo or more properties included in one

mortgage.l
Tacking and consolidation distinguished.—

(1) Tackiog is allowed on the maxim “When equities are
equal the law prevails”; consolidation rests on the maxim
“He who seeks equity must do equity,”

(2) Tacking requires that legal estate must be got in
by the person claiming it; consolidation does not require it.

(3) In consolidation, notice of the subsequent en-
cumbrancer is immaterial; in tackimg it would be fatal to
the exercise of the right.

(4) In tacking, the main essential is throwing together
debts lent on the same estale under the priority obtained
by the legal estate having been go! in. In consolidation,
several debls lent on different estates are thrown together
without reference to priority.

I Hall v, Howard, 32 Ch, L. 430.



CHAPTER XX

Deposit in courl,—Parlties fo morigage suils.—Foreclosure
decree.—Sale for balance,—Interest post diem.— Accounts
with rests.—QOpening foreclosure.—Bar 1o sale of morigaged
properly in execution of other decrees,—Charges.—Extinction
of charges,.—Mortgage of movables,

Deposit in court—A mortgagor or any person entitled
to institute a redemption suit can, at any tine after the
principal sum has become due, and before a suit for redemp-
ticn is barred, deposit in court to the account of the
mortgagee the amount remaining due on the mortgage.
The court then issues mnotice to the mortgagee; the
morigagee can tfake that away provided he delivers the
mortgage-deed and all documents in his possession or
power relating to the mortgaged property in court and he
accepls the amount in full discharge of the amount due to
him. If the deposit is vahd, the interest on the mortgage
amount due ceases as soon as the mortgagor has domne all
that has to be dome by him to enable the mortgagee to
fate such amount out of court and the mnotice has been
served on the mortgagee. If the mortgage-deed so requires,
reasonable notice of {he tender must be given to the

morigagee and interest can cease to run only then (ss, 83,
84).

(i) Deposit is not proper if it is made not to the
credit of the morigagee alone but of the mortgagee and a
third person jointly.1

(if) The deposit becomes the property of the mortgagee
only when he has complied with the comnditions precedent to
his withdrawing the money out of court.?

1 Sebendra, 26 A 291,
2 Mira, 29 Mad. 232,
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(i) The mortgagor is not entitled {o mesne profits
from the date of tender if tender is premature.l

(fv) 1f the mortgagee is a minor, interest ceases to
run till the mortgagor gets a guardian ad lifem appointed
to accept service of notice.2

(v) After the mortgagee accepts the tender he is not
entitled to claim any further relief. He is bound fo accept
in full settlement of his claim.3

Preliminary decrces of Foreclosure and sale.
Torecleosure:

If the plaintiff succeeds the court shall pass a
. reliminary decree :—

(a) ordering that an account be taken of what was due
to the plaintiff at the date of such decree for
principal and interest on the mortgage, the costs
of the suit if any awarded to him and other costs,
charges and expenses properly incurred by him
up to that date in respect of the mortgage security
together with interest thereon or declaring the
amount so due at that date; and,

(b) directing that if the defendant pays into the court the
amount found or declared due, on or before such
date as the court may fix within six months
from the date on which the account taken
as above is confirmed or countersigned
by the court or the date on which the declaration
as above is made, as the case may be, and there-
after pays such amount as may be adjudged
due in respect of subsequent costs, charges and
expenses, together with subsequent interest on

1 Ramsomji, 26 Bom. 312,
2 Pandugang, 27 Bom, 631.
3 L. K. Munakshi v. Janaki, I, L, R, 1943 Mad. 203,
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such sums, the plaintiff shall deliver up to the
defendant, or to such person as the defendant
appoints, all documents in his possession or power
relating to the morigaged property, and shall, if
so required, retransfer the property to the
defendant at his cost free from the mortgage and
from all incumbrances created by the plaintiff or
any person claiming under him or where the
plaintiff claims by derived title, by those under
whom he claims, and shall also if necessary, put
the defendant in possession of the property ;

(c) and that, if the paymeni of the amount found or
declared due under or by the preliminary decree
~ is not made on or before the date so fixed, or
the defendant fails to pay, within such time as
the Court may fix, the amount adjudged due in
respect of subsequent costs, charges, expenses and
interest, the plaintiffi shall b: entitled to apply
for a 1inal decree debairing the defendant from

all rights to redeem the property,

(d) and the court may, on good cause shown at any
time before tihe f{inal decree is passed extend
the time fixed for the payment of the amount

- due,

(¢) The preliminary decree shall provide for the
adjudication of the rights and liabilities of any
subsequent mortgagees or persons deriving title
from or subrogated to the rights of such
mottgagees, 1f 1hey ar. joined as parties to the
suit.

Sale: In the case of sale the court shall pass a
decree to the effect mentioned in paras (a) and
fb) of the above and shall also order that—
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(b)

(c)

PRINCIPLES OF EQUITY.

In default of the defendant paying as therein
mentioned {he plaintiff shail be entitled 1o apply
for a final decree direcling that the mortgaged
property or a suificient part of it may be sold
and the proceeds of the sale, {aiter deduction
therefrom of the expenses of the =cale) be paid
into Court and applied in payment of what has
been found or declared under or by the prelimi-
nary decree due to the plaintiif, together with
such amount as may have been adjudged due in
respect of subsequent costs, charges, expenses and
interest, and the balance if any be paid to the
deiendant or other persons entitled to receire
the same.

In a suit for foreclosure in ithe case of an
anomalous mortgage, the Court may at the
instance oi any party to the suit or of any other
person interested in mortgage security or the right
of redemption, pass a like deree (in liew of a
decree for foreclosure) on such terms as it thinks
fit, including the deposit in court of a reasonable
sum fixed by the Court to meet the expenses of
the sale and to secure the performance of
the terms.

The preliminary decree shall provide for the
adjudication of the rights and liabilities of subse-
quent morigagees, or person deriving title from_ or
subrogated to the rights of such morigagees, if
they are made parties to the suit.

Pinal decrees of Foreclosure and sale.

(1) Foreclosure : Where before a final decree, the defen-

dant makes payment into Court of all amounts due, the
Court on the application of the defendant, shall pass a final
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decree, ordering the plaintiff to deliver up the documents
referred to in the preliminary decree, and if necessary order-
ing him to retransfer at the cost of the defendant the mort-
gaged property, and ordering him to put the defendant in
possession of the property., But where payment as above is
not made, the Court shall on the application of the plaintiif
pass a final decree declaring tihat the defendant and all
persons claiming through or under him are debarred irom
all rights to redeem the mortgaged property and also, if
necessary, ordering the defendant {o put the plaintiff in
possession of the property.

(2) Sale: Where the payment as above is not made,
the Court on the application of the plaintiff shall pass a
final decree directing thai the morigaged property or a
sufficient part thereoi be sold and that the proceeds be paid
into Court to be epplied in payment of the mortgage dues,
But where on or before the day fixed or at any time before
the confirmation of sale the defendant makes payment into
court of all amounts due the court on the applicati n of the
defendant shall pass a final decree or ii such decree has
been passed, an order ordering the plaintiff to deliver up
the documenis refetred to in the prelimipaty decree, and if
necessary, ordering him {o transfer the morigaged property
as directed in the said decree, and also if necessary, ordering
him to put the defendant in possession of ithe property. But
where the mortgaged property or part thereoi has been
sold in pursuance of 2 decree the court shall not pass such
an order unless the defendants in addition to the above
amount deposits in court for payment to the purchaser a
sum equal to five percent of the amount of the purchase
money. The purchaser shall be entitled to an order for
repayment of the amount of the purchase money together
with a sum equal to five per cent thereof. Where the net
proceeds of any sale mentioned as above are found insuffi-
cient to pay the amount due to the plaintiff the Court, on
application by him may, if the balance is legally recoverable
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irom the defendant otherwise than out of property sold, pass
a decree for such balance.

(3) After this the plaintiff’s right to the secutity and
the defendant’s right to redeem are both extinguished.

Decree in Redemption Suits,

(1) In a suvit for redemption if a plaintiff succeeds, the
Court shall pass a preliminary decree (a) ordering that an
account be taken of what was due to the defendant at the
date of such decree (i) for principal and interest on the
mortgage, (ii) the costs of suit, if any awarded to him, and
(iii) other costs, chaiges and expenses properly incurred by
him upto that dale, in respect of his mortgage security, to-
gether with interest therein ; or (&) declaring the amount so
due at that date ; and (c) directing—(i) that, if the piaintiff
pays into Court, the amount so found or declared due on or
before such date as the Court may fix within six months
from the date on which the Court confirms and counter sigas
the account 1aken under above clause (a), or from the date
on which such amount is declared in Court under above
clause (b), as the case may be, and thereafter pays such
amount as may be adjudged due in respect of subsequent costs,
charges and expenses together with subsequent interest onm
such sums respectively, the defendant shall deliver up to the
plaintiff, or to such person as the plaintiff appoints, -all
documents in his possession or power relating to the mort-
gaged property, and shall, if so required, retransier the
property to the plaintiff at his cost free from the mortgage
and from all incumbrances created by the defendant or any
‘person claiming snder him, or, where the defendant claims
by derived title, by those under whom he claims, and shall
also, if necessary, put the plaintiff in possession of the pro-
perty ; and that, if payment of the amount found or declared
-due under or by the preliminary decree is not made on or
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before the date so fixed or the plaintiff fails to pay, within
such time as the Court may fix, the amount adjudged -due in
respect of subsequent costs, charges, expenses and interests,
the defendant shall be entitled to apply for a final decree
(a) in the case of a mortgage other than a usuituctuary
mortgags, a mortgage by conditional sale, or an anomalous
morfgage the terms of which provide for foreclosure only
and not for sale, that the mortgaged property be sold, or
(6) in the case of a mortgage by conditional sale or such
an anomalous mortgage as aforesaid that the plaintiff be
debarred from all right fo redeem the property.

The Court may, on a good cause shown and upon terms to
be fixed by it, from time {o time, at any {ime before the pass-
ing of a final decree for foreclosure or sale, as the case may
be, extend the time fixed for the payment of the amount,
found and declared due as above or of the amount adjudged

due in respect of subsequent costs, charges, espenses and
interest.

(2) (a) Where before a final decree debarring the plain-
tiff from all right to redeem the mottgaged property has
been passed or before the confitmation of a sale held in
pursuance of a final decree passed as mentioned hereafter,
the plamntiff makes payment into Court of all amounts due
from him as mentioned above, the Court shall; on application
made by the plaimntiff in this behalf, pass a final decree or
if such decree has been passed, an ordetr—(a) ordering the
defendant to deliver up the documents referred to in the pre-
liminary decree, and ii necessary,—(b) ordering him to
retransfer at the costs of the plaintiff the mortgaged property
as directed in the said decree, and also if necessary, order-
ing him {o put the plaintitf in possession of the property.

(6) When the mortgaged property or a part thereof has
been sold in pursuance of a decree passed as mentiond here-
ajter the Court shall not pass an order as mentioned in
clause (@) unless the plaintiff, in addition to the amount

mentioned above, deposits in Court for payment to the
15
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purchaser a sum equal to five percent of the amount of the
purchase money ; where such deposit has been made, the
purchaser shall be entitled to an order for repayment of the
amount of the purchase-money paid into Court by him fo-
gether with a sum equal to five percent thereof.,

(c) Where payment in accordance with clause (a) has not
been made, the Court shall, on applicalion made by the
defendant in this behalf—

(i) in the case of a mortgage by conditional sale or of
such an anomalous mortgage as is referred to in
para (1), pass a final decree declaring that the plain-
tiff and all persons claiming under him are debarred
from all right to redeem the mortgaged property and,
also, if necessary, ordering the plaintifi to put the
defendant in possession of the mortgaged property; or

(if) in the case of any other morigage, not being a
mortgage by conditional sale, pass a final decree that
the 1nortgaged property or a sufficient part thereof be
sold, and the proceeds of the sale (aiter deduction
therefrom of the expenses of the sale) be paid inlo
Court and applied in payment of what is found due
to the defendant, and the balance, if any be paid to
the oplaintiff or other persons entitled to receive

the same,

(3) Where the net proceeds of any sale held as above
are found insufficient to pay the amount due to the defendant,
the Court on application by him, may, if the balance is
legally recoverable from the plaintiff otherwise than out
of the property sold pass a decree for such balance. If it
appears upon taking the account referred to above, that
nothing is due to the defendant ot that he has been over
paid, the cci*rt shall pass a decree directing the defendant,
if so required, to retransfer the property and to pay to the
plaintiif the amount which may be found due to him ; and
the plaintiff shall, i necessary, be put in possession of the
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mortgaged property, In finally adjusting the amount to be
paid fo a mortgagee in case of a foreclosure, sale or redemp-
tion, the court shall, unless in the case of costs of the suit
the couduct of the mortgagee has been-such as to disentitle
him thereto, and to the mortgage money such costs of the
suit and other costs, charges and expenses as have bee
properly incurred by him since that date of the preliminary
decree for foreclosure, sale or redemptxon up to the time of
the actual payment, ‘

Interest: In any decree passedid a suit for foreclosure,
sale or redemption, where interest is legally recoverable, the
Court may order payment of interest to the morigagee as
follows, namely—

H

(a) interest upto the date on or before which payment
of the amount found or declared due is wnder the
preliminary decree fo be made by {he mortgagor or
other person redeeming the morigage—

(i} on the principal amount found or declared due
on the mortgage — at the rate payable on | the
principal, or, where no such rate is fixed, at such
rate as the Court deems reasonable,

(1i) on the amount of the cosis of the suit awarded
to tke mortgagee, at such rate as the Court
deems reasonable from the date ofthe preliminary
decree, and

(iii) on the amount adjudged due to the mortgagee
for costs, charges and expenses properly incurred
by the mortgagee in respect of the morigage-
security upto the date of the preliminary decree
and added to the morigage money,~at the rate
agreed between the parties, or, failing such rate
at the same rate as is payable on the prihmpél
or failing both such rates at nine per-cent per
anpum ; and
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(6) subsequent interest upto the date of realization or
actual payment at such rate as {he Court deems
reasonable—

(i) on the aggregate of the principal sums specified
in clause (a) and of the interest t{hereon as
calculated in accordance with that clause and

(ii) on the amount adjudged due to the mortgagee
in respect of such further costs, charges, and
expenses as may be payable at the time of
finally adjusting the account,

Remedy for deficit—Order XXXIV, rule 8A of the
C. P. Code provides that in a suit for redemption where the
net proceeds of any sale are insufficient to pay the amount
due for the time being on the mortgage, i. e., if the balance
is legally recoverable (suit is not time-barred) from the plam-
tiff otherwise than out of the property sold, the court may
pass a decree for such balance.

Opening foreclosure—Foreclosure implies that the
person failing to pay within the period allowed shall from
that date, be stopped from redeeming it; but very often spe-
cial circumstances press upon a court of equity and so a
mortgagor is allowed, if he shows sufficient cause, to redeem
even after fotreclosure is made absolute Thus a fresh oppof-
tunity is afforded to the mortgagor, and the foreclosure is
said to have been opened. Again, such opening happens when
a mortgagee sues the mortgagor on his personal covenant
after foreclosure, thinking that the estate is insufficient; be
can legally do it, but if he does it, the foreclosure is opened
and the morigagor geis a fresh right to redeem.! But if the
mortgagee has so dealt with the property as to be unable to
restore it on full payment, he cannot sue on the covenant.

Accounts with annual rests-A mortgagee is called

1. Palmer v, Hendrie, 27 Beav. 319.
2. Lokhar v, Hardy, 9 Beav. 349.
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upon to account only’ when the mortgagor seeks to redeem
except where such redemption has become  impossible. The
gross receipts whether they arise from the rents or other
payments are ascertained at the end of every year, and after
deducting the necessary outlay on account of revenue, expe-
uses of collection and preservation of the estate, the balance
goes to reduce either in whoie or in part the interest, and
if there is a surplus over, it goes to the reduction of the
principal, the account being closed at the end of each year:!
It the net amount received in any year is imsufficient to pay
the accrued interest, surplus of interest is not added to the
priacipal for that would result in charging compound interest
which is not allowed; but the interest runs on the former
principal until the receipts exceed the interest due. But if in
any year the mortgagee’s disbursements exceed his receipts,
the amount of the deficit is added to the principal; in these
matters the surplus rent is anaually applied in reducing the
principal. This is taking account with rest; thus, whén there
is a surplus of net receipis above the interest theq due, tHe
balance after discharging the interest is applied to reduce the
principal, and this process is carried of and on, Rests are
annual or semi-annual, according to the agreement of the
" parties. A rest must be made as soon as the mortgagee has
received a sum exceeding the amount of inlerest and then
they should be followed annually or semi-annually from that
date. No specific provision is made to govern this system of
accounts in India. S. 76, cl, (A) of the Transfer of Property
Act says that “the receipts of the mortgaged property have
to be debited against him in reduction of the amount from
time to time due to him on account of interest on the mort-
gage-money.” In England, accounts are not, as a matter of
course, directed against the mortgagee ; the surplus does not
invariably go in reduction of the principal, for a mortgagee
may claim that he shall not be paid piecemeal. If, however,
there is no interest in arrear when the mortgagee ente{s, the

1. Redhabenode v. Kirpa{noyea. 14 M, L A, 443.
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annual surplus is generally applied in reduction of -ihe prin-
cipal money, i. e,, accounis are taken with rests. As held in
Ashworth v. Lord,} a morigagec is relieved f:om _having his
account so taken if tbe inierest was in arrear .when be ente-
red info possession and there was other setious danger over-
hanging his security which his entry into possession was
intended to forestall. 1i the mortgagee continues in possession
after the debt 1s fully paid, accounts will be ordered from the
time the debt was paid.

Bar to sale of movtgaged property—A morigagee
'of property cannot bring it to sale in execution of & simple
money decree otherwise than by bringing a suit under s, 67
“of the Act (O, XXXIV, rule 14, C. P. Code). He can attach
it but not sell. This 1s with the view that the mortgagor
‘may not all at once be deprived of his equily of redemption
in execulion of other decrees., A sale in contravention is
voidable and not void,

(§) According to the Bombay High court,® the bar is
not personal to the mortgagee; if he assigns the decree for
the other debt to another, the latter, cannot in execution of

the money decree, bring the mortgaged property to sale
otherwise than under s. 67,

(1) This rule does mot apply to consent decrees, for
the mortgagor may waive his right,

Prob.—A had mortgaged certain property o B; and
besides he owed some debts {o him ; for some of the laiter,
B obtained a decree and in execution attached the property

mortgaged to him and applies for sale of the same {o satisfy
_his decree, A comes to you for advice,

) A—If B were allowed to get the mortgaged property
sold, he would perhaps buy the same himseli or in the name

1. 36 Ch, D, 545,
2 Chargan v, Laxman, 31 Bom, 462.
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of another and thereby deprive A of his right of redemption.
To avoid this mischief, the creditor (mortgagee) should, in-
spite of s, 47 of the C. P, Code, bring a suit for foreclosure
under s, 67 of the T. P, Act and then the properly may
be ordered to be sold. In this case, B will have to.bring a
sut under s, 67 before he cun get an order as’ to the sale
of the property morigaged to him., B can institute a
suit for foreclosure inspite of his having obtained a money
decree, and to his so doing s. 47 of the C, P. Code
would be no bar.

‘What is a charge ?7—A charge is defined in s, 100
of the Transfer of Property Act thus:—* Where immovable
property of one person is, by act of parties or operation of
law, made security for the payment of money to another,
and the transaction does not amount to a mortgage, the
latter person is said to have a charge on that porperty. ”
As 1t 1s, it is very difficult to distinguish a charge from a
mortgage ; but the following are among some of the
distinguishing pointsi—

Difference between a charge and a mortgage.

(1) [o England, whenever a security is given on the
property but it is not in the known form of a mortgage,
the {ransaction is a mere charge ; but the defin:tioa of mort-
gage in India is wide enough and therefore it includes
many iransactions which would otherwise be charges in
England. In India, looking at the iwo defipitions, it follows
that, if the payment of money is secured on land but no
interest in speciiic immovable property 1is transferred, tihe

_transaction will amount to a mere charge. Thus the distin-
ction between a mortgage and a charge is that whereas a
charge gives only a right of payment out of a particalar
fund or property withoul transferring that fund or property,
a morigage is in essence a transfer of an interest in specific
immovable property, In that case he has mo power of sale
without the intervention of the court, and his rights become
complete when he gets a decree for sale.
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(2) A charge, like a morigage, does not mnecessarily
imply the existence of a debt. It is merely an interest carved
out of the estate which may be substituted by a mortgage.'

(3) A morligage can be enforced against a purchaser
for value ; a charge camnot be so enforced. A morigage is
a jus in rem ; a charge is a jus ad rem, and the practical
distinction is that a mortgage is good against subsequent
transferees, while a charge is only good against subsequent
transferees with notice.?

Where a maintenance decree passed aiter the T, P. Act
merely declares a charge on ihe property, the properly so
charged cannot be sold in execcution without a fresh suit
‘for the purpose.3

Section 100 of the Act does not mean that a transaction,
purporting on the face of it to be a morigage, is converted
into a charge if the instrument cannot operate as a mortgage
by reason of defective execution or non-compliance with
the formalities of law.4

No merger in ease of subsequent encumbrance-

Section 101 of the Transfer of Property Act provides
that any mortgagee or person having a charge upon immo-
vable property or any transferee ftom such morigagee or
charge-holder, may purchase or otherwise acquire the rights
in the property of the mortgagor or owner, as the case
may be, without thereby causing the mortgage or charge to
be merged as between himself and any subsequent mortgagee
of, or person having a subsequent charge upon, the same
property ; and no such subsequent morigage or charge-
holder shall be entitled to foreclose or sell such property

e

1 Poulet v. Hoode, 35 Beav. 234,

2 XKishan Lal v, Ganga Ram, ( 1831 )-13 All. 28,
3 Vencatsuba, 17 M. L, J, 217.

4 Bhabjada, 33 Cal. 985,
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without redeemirig the prior mortgage or charge or other-
wise than subject thereto, -

Prob.—K, the creditor of the morigagor L, brings
a suit against him, and in execution buys and obtains
possession of the property which at the time of the sale is
subject to a first and second mottgage. Shortly after this,
K pays ofi the first mortgagee. M, the second mortgagee,
now brings an action against him for possession. Adyvise K.

A.—In this case, everything would turn on whether the
first mortgage was kept alive or extinguished by K. lf kept
alive, K can retain possession as against M. In the absence
. of any evidence to the contrary, law presumes that K
must have acted in his interest and as would be most
benefical to him. M will not in that case succeed.!

Charges how created—(1) By act of parties. No
formal words are necessary to create it, nor is a ertmg
essential ; but if it is reduced to wriding, provxsxons of the
Registration Act must be complied with,

Illustration—Where a portion of properly is made a
security for payment of legacies or annuities, memorandum
showing an intention 1o deposit title-deeds by way of
equitable morigage. .

(2) By operation of law. la English law the word
“ lien " is generally used for this kind of charge. But
there is no difference in the effect of both,

Hinstrations, (1) Charge for maintenance under Hindu law,
(2) Lien of cestui que trust.
(3) Lien of receiver or manager,
(4) Lien on land for outlet {hereon,
(5) Lien of solicitor.
) Vendor’s and purchaser’s lien,

| Gocaldss v. Puraumal, 10 Gal, 1026, S
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N3

A mortgage of personal propervty differs from
a pledge—A morigage of personal chattels . is a transfer,
subject to redemption of the ownership of the chattels, the
possession remaining with the mortgagor. 'A pledge passes
immediate posse:sion to the pledgee together with special
property in the chattels. If no time for redemption is fixed
a pledgor can do it any time in his life—even his assignees
can, and so can his personal representatives aiter his death.1
But in case of morigage, redemption must be within reaso-
nable time after defaulf.

The pledge covers fulure advances in general without
express contract for the purpose.?

No provision is made in the Transfer of Property Act
for mortgages of movable property, nor in the contract Act.
Sections 172-131 of that Act speak of a pledge of movables,
A pledge is defjned in s. 172, Contract Act, as “a bailment
of goods as a security for payment of a debt or periormance
of & promise ” and Sir H, Cunningham in his commentary
while quoting Mr. Justice Willies, says: * There are thres
kinds of securities: (1) a simple lien, (2) a mortgage passiag
the property out and out, (3) a security intermediate between
the lien and a mortgage i, e., a pledge whete by a contract,
a deposit of goods is made the security for a debt and the
right to the property vests in the pledges so far as is neces-
sary to secure the debf, A pledge can thus be eifeclive by
transier of possession. ” A mortgage is something more
than a pledge, for in pledge the possession only passes to
the pledgee with a right of retaining it till the debt is paid,
while a mortgage {ransfers ownership also, subject to be
defeated by the performance of the condition within a
given time. Again, the distinction becomes more clear if it
is remembered that a pledgee can realize his money
by the sale of the pawn, while a morlgagee is entitled to

{" Kemps v. Westtroop, 1 Ves, s, 278,
¢ De Mainbrage, 2 Vern, 258, 629,



A MORTGAGE DIFFERS FROM A PLEDGE 235

foreclose. Both a mortgage and a pledge, as said
above, differ from a lien, which is merely the right of
detention without any power of sale or foreclosure. Hypothe-
cation differs from pledge in that there is no delivery of
properiy in the former, and it differs from mortgage in form
rather than in substance in that there is in that case no
assignment of goods by the debtor, It may be mnoted that a
mortgage of movable property, even if unaccompanied by
possession, is valid.{

‘1 Damodar v, Atmaram, 8 Bom. L, R, 344,
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CHAPTER XXI,
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ADMINISTRATION OF ASSETS.

THE English law on this subject is difficult to understand
and not very useful for Indian purposes. The difficalty
arises owing to the distinction made between real estate
and personal estate, and between legal assets and equitable
assets. In India, we have nothing of this distinction, and
the Indian Succession Act, 1925, lays down simple priaciples
for the administration of the estate of a deceased person.

In England, before the Administration of Estates
Act, 1833, commonly known as Romilly’s Act, was passed,
the law on the subject was unsatisfactory. Under common
law, only the personalty to which the deceased was entitled
was available for payment of debts due to the creditors,
The personally of a deceased person vested in his executor
or administrator, and as such the executor or administrator
was liable to all the creditors of the deceased. The per-
sonalty was known as legal assets, and any creditor could
file a suit to recover his debt out of the legal assets. The
realty of the deceased, however, did not vest in the executor
or administrator, and the heir or devisee was therefore not
liable fo the creditors of the deceased. But {he ordinary
creditor could file a suit for administration for payment of
all debts, in a court of equity, if the deceased had charged
realty with payments of the debts or devised it to trustees
upon trust to pay his debts. Realty being thus made avail-
able in equity for payment of debts was called equifable
assets. This was, in a nutshell, the law before the Act of
1833 above mentioned was passed.

By the Administration of Estates Act, 1833, the realty
Delonging to the deceased was made liable in equity for pay-
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ment of debts whether the deceased had charged it w1th
payment of the debis or not. But still the realty so made
liable for the payments of the debts did not vest in the exe-
cutors or administrators of a deceased person, who are really
the persons whose duty it is to pay the debts of the deceased.
This was, to certain extent, remedied by the Land Transfer
Act, 1897, under which the realty vesied in the personal
representatives,

Under the Administration of Estates Act, i925, the
real estate in which the deceased had an jnterest devolves
on his personal representatives., Nearly all the real and
personal estate now vests in the personal representatives
and all property is declared fo be assets for the payment
of the debis of the deceased,

Assets—The real and personal estate, whether legal
or ejuitable to the extent of his beneficial interest therein
and the real and personal estate of which a deceased person
in pursuance of any general power disposes by his will, are
assets for payment of bis debis and liabilities and any dis-
position by will inconsistent with the Administration of
Estates Act, 1925, is void as against the creditors, and the
court shall, if necessary, administer the propeity for the
purpose of payment of debts and liabilities.

Who may apply for administration—The pro.
ceedings for the administration of the estate may be
commenced by a writ or by an originating summons issued

»by a creditor or a legatee or heir or anyone interested in
the estate. He must be a creditor at the date of the issue
of the writ or originating summons, and the claim must ot
be barred by the law of limitation.

Powers of executors—An executor could sel] mort-
gage or lease personalty absolutely. Before the Land ’I‘ransfer
Act of 1897, the executor could sell realty only it directed
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by will or where land was charged with ths payment of
debts. Ailter the Act, the powers were the same except
that all executors who prove the will must ccncur in the

sale or transfer, unless the permission of the court be first -

obtained.

Duties of executors—Three distinct duties of an
executor in administering the estate of a deceased person,

are :—
(1) The collection of the assets.
(2) The payment of the debts.

(3) The distribution of the surplus amongst the
persons beneficially entitled,

Business—When a person engaged in trade or business
dies, his trade or business descends to his personal repre-
sentatives as part of his assets., The general rule is that the
personal representatives have no authority in law to carry
on the trade of the deceased.

But the business may be cartied on, apart {rom any dir-
ection in the will, for such reasonable time as may be nece-
ssary to enable the executor to sell it to the best advantage
of the estate, i. e, for the purpose of winding up. The case
of an executor or administrator in this respect is very hatd;
for if the trade be beneficial, the profits are applicable to the
purposes of the trust and the executor or administrator deri-
ves no personal benefit from the success. If, on the contrary,
the trade proves a losing concern, the executor, on failure
of assets, will be personally responsible for the debts conira-
cted in the business since the testator’s death.! Where the
business is carried on under a power in the will, the autho-
rity must be distinct and positive to authorize executors to
carry on the {rade or permit it to be carried on with the
assets. Executors are personally liable to the creditors of the

| Barker V. Parker I, T. R. 295.
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business for any debts or liabilities incurred in the course
oi the business, where tihe business is carried on whether
under a power in the will or without any such power.

Where the executor is authorized by the will to carry
on business, though he is personally liable for the debts, he
is entilled as against the beneficiaries to be indemnified out
of the estate of the testator which he is authorized {o employ
in the business. The remedy of the creditor of the business
for the debt incurred aiter the death of the deceased is aga-
inst the personal representative personally and not against
the estate of the deceased. But he can enforce his claim ag-
ainst the assets by subfbgation to the right of indemnity of
the executor where he is entitled to claim such an indemnity..

As regards the priority of the creditors of the testator,
and the creditors of the business, it has been laid down that
business creditors are entitled to priority over the testator’s
creditors where the latter have assented to the carrying on
of the business, but where they have not assented, they are
entitled to be paid first. Merely standing by with knowledge
that the business is carried on, and abstaining from infer.
ference with it will not constitute assent’

Executor's right of prefersnce—As among credi-
tors of equal degree, an executor has a right to prefer one
creditor to another, e. g., he may pay one in full leaving
nothing for the others Since the Administration of Estates
Act, 1869, simple contract creditors and specialty creditors
are placed on an equal footing, so that one simple creditor
may be paid before a specially creditor, Before 1926, the
right of preference was confined fo legal assets omly, but after

the Administration of Estates Act of 1925, the right extends
to all asseis of the deceased,

| Labouchere v Tupper, {1 Moo P C. 198; Debeadra v. Hemchalia. .

31 Cal, 253* Jethabhai v, Chhotalal 34 Bom. 20J; Laxnichand v. Bai
Kuverbai, 29 Bom. 170.

2, Saoka Krishna v. The Bank of Burma 35 Mad 692, YVishwanath v.
Reghunath, 40 Bom, L. R. 458. ad 6

3. In re Oxley, Hornby v. Oxley (1914) L. Ch. 604,
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Executor's right of retainer-~The exccutor's right
of retainer is his right to pay his own debt in full out of legal
assets in preference to other creditors of equal degree with
himself. [t is analogous to his right of preference. The nght
of retainer shall apply to debis owing to the personal repr-
esentative in his own right, whether solely or jointly with
another person! and it is exercisable in respect of all assels
of the deceased, The right of retainer has been based on his
inability to sue himself. Though generally known as the exe-
cutor’s right of refainer, it may be exercised by an admini-
strator. If an exccutor dies without exercising this right of
retainer, his executor can exercise the right. Ii the assets are
of less value than the debt, they msy be retained in specie;
it is not necessary {o realize them.

Under the Indian Succession Act there is no such thing
as a right of retainer; see s. 323 of the Act.

Where the estate of a deceased person is insolvent, the
funeral, testamentary and administration expenses shall have
priority. Subject to this, the same rule shall prevail as to the
priority as may be in force under the law of bankruptcy.?

Where the estate of a deceased person is solvent, prope-
“rty will be distributed in the following order:*— '

(1) FPuneral, {estamentary and administration expenses.

(2) Property undisposed of by will, subject to the
retention of a fund sufficient to meet any pecuni-
ary legacies.

(3) Property of the deceased not specifically devised
. or bequeathed but included in a residuary git sub-
T~ ject to the refention out of such property of a fund

¢ sufficient to meet any pecuniary legacies.

1. Admlnistration of Estates Act, 1925, 8. 34, cl. (2),
2 Admi.ni.stmﬁon of Estates Act, s, 34, cl. (1).
3. Administration of Estates Act, s, 34, <L (3).

g%
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(4) Property of the deceased specifically appropriated
or devised or bequeathed for the payment of debts.

(5) Property charged with or devised (either by spe-
cific or general description ) subject to a charge
for the payment of debis.

(6) The fund, if any, retained to meet any pecuniary
fegacies,

(7) Property specifically devised or bequeathed ratea.
bly according to value,

(8) Property appointed by will undér a general power
rateably according to value.

This order may be varied by the will of the deceased
and it does not affect the liabilily of land to answer the
death duty imposed in exoneration of other assets.

Duties of an executor or administrator in India—
It is the duty of an executor to provide jor the periormance
.of the necessary funeral ceremoanies of the deceased. He shall,
within six months {rom the grant of probate or letters of
_administration or such further time as the court may appoint,
exhibit an inyentory containing a true estimate of all the
_property in possession, and within one year from the grant
shall exhibit an account of the estate showing the assets
_ which have come to his hands and the manner in which they
‘have been applied or disposed of.

-

Funeral expenses, the expenses of obtaining probate or
letters of administration, and wages due for services rendered
to the deceased within three months next preceding his death
by any labourer, artizan or domestic servant shall be paid
bejore all other debts,

It is the duty of the executor or administrator to collect,
with. reasonable diligence, the property of the deceased and
the debts due to him at the time of his death,

16
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The executor or administrator must pay all the debis of

*the deceased, including his own, equally and rateably so far

. as the estate of the deceased will permit, and no creditor,

whether special or simple, shall have any priority over ano-

ther on any account.! The execulor’s right of retainer is not
recognized in Indla,

Debts of every description must be paid before any
legacy.?

Power of an executor or administrator—Under
s. 307 of the Indian Succession Act, an executor or admini-
strator has power to dispose of the property of the deceased
vested in him, either wholly or in part, in such manner as he
may think fit. The general Power to dispose of properly is
subject fo the following restrictions where the deceased was
a Hindu, Mahomedan, Sikh, Jain or exempted person—

(I) The power of an executor is subject fo any restri-
ctions imposed by the will, unless the court grant-
ing the probate by an order in writing, permits him
to dispose of any immorvable property notwithstand-
ing the restrictions,

(2) An admipistrator may not, without the previous per-
mission of the court by which the letters of admini-
stration were granted, mortgage, charge or transfer
by sale, gift or exchange any immovable property.
He cannot lease any immovable property for a term
exceeding five years.,

A disposal of property in contravention of the above

provisions is voidable at the instance of any person interested
in the property.

An executor or administrator may incur expenditure on
such acts as may be necessary for the proper care or mana-

gement of any property belonging {o the estate administered
by him,

1. See section 323, Indian Succession Aot
2. Beo section 325, Indian Succession Act.

S
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Executor's assent to legacy—The assent of the
executor or administrator is necessary to complete a légat-
ee's title to his legacy. This assent may be verbal, and it
may be either express or implied from {he conduct of the
executor or administrator. '

Liability of an executor or administrator for
devastation—Devastation or devastavit, the term used in
Eoglish law, means a waste of the assets, and mismanage-
ment of the estale of the deceased for which the executors
or administrators are personally liable. Under ss, 368 and
369 of the Indian Succession Act, if an executor or adminis-
trator misapplies the estate of the deceased or subjects it fo
loss or damage, he is liable to make good the loss or damage
so caused, Similary, if an executor or administrator occasions
a loss to the estate by neglecting to get in any part of
property of the deceased, he is liable to make good
the amount,



CHAPTER XXII,

LIENS,

A LIEN is a right fo possess and retain the properly
subject thereto unlil some charge attaching to it is paid or
discharged. Liens are either legal or equitable. Those that
‘were recognized by the common law were legal liems,

while those that were enforceable only in couris of equily
-were equitable,

"A common law lien always depends upon possession ;
it exists only until the time the possession is retained and
'i5 good against the whole world. An equitable lien, however
'does not depend upon possession and is not good as against

“a purchaser for value without nofice. ( See the priority
" maxirds. )

Liens are also classified as particular and general. The
particular or specific lien attaches upon specific goods for
the unpaid price thereof or for the work or labour bestowsd
thereupon. The general lien empowers detention of the goods
not only for demands arising out oi the arlicle retained

but for a general balance of accounis in fayour of cerlain
persons.

The following are the different kinds of liens :—

"(a) Lien of an unpaid vendor for
goods, (S. 47, Sale of goods
Act.) (S. 55 (4) (&), Transfer of
Property Act.)

(6) Lien of finder of goods (S. 168,
" 'llj Il C( Act')

(¢) Bailee's lien. {S. 170, I C. Act.)

(d)_.Pawnee’s lien. { S, 173, 1. C.
Act) -

(€)= Agent’s Hem, (S. 221, LG,
Act,)

Particular iien,

\

~
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In favour of - -
(a) DBankers, o
(6) Factors. . ,
() Wharfingers.
(@) Attorneys of High Court.
(e) Policy brokers. . ‘

Qeneral lien (S, 171, L
C. Act) .

Solicitor's lien—A solicitor is entitled to three kinds
of lien fo protect his right to recover his costs from his
client, viz,, (I) a passive or retaining lien (2) a common law
lien on property recovered or preserved by his efforts, (3) a
statutory lien enforceable by a charging order. ]

The solicitor has a general lien on the deeds and books
and papers of his client for the purpose of his costs of ht:ga—
tion, The lien exists only if the papers came into the hands
of the solicitor as solicitor, Even if the solicitor is discharged
by the client, still the lien exists. The lien, however, éxxsts
only against the client and not as against third pursons, who
might lawiully call upon the solicitor to produce those papers.
Thus whena next friend of a minor who has appointed a
Solicitor is superceded by another next friend the Solicitor
is bound fo hand over the documents relating fo the suit to
him as the Solicitor is in no better position than his client.!
If the solicitor discharges himseli, he has to give up all the
papers, etc., to the new solicitor, but without prejudice to
his lien.

A solicitor has at common law, and apart from any
order of the court or statute, a lien over property recovered
or preserved or proceeds of any judgements obtained for the
client by his exertions The common law lien is a particular
lien and is not available for the general balance of account
‘between the solicitor and the client, but extends only to the

1 Smith v, Chichester 1842, 2 Dr. d war 393 followed in thanem &
"7 "Co, v Hirachaid, 40 Bom. L, Bl 694; -

Ganeshb v, Narayanl L. R. 1939 (1) Cal. 2121n Bprjar H, Vakil

_ - 41B. L R.'l091; Apendra v Jogendra L, L, R. 1941 (3) Cal. 289,
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costs of recovering or preserving the property in question,
including the costs of protecting the solicitor’s right to such
costs and of establishing the lien. The lien does not attach
to real property. In 1860, the Solicitors' Act came into force,
and by s. 28 of that Act the solicitor’s righis against property
recovered for his client in a suit were extended and in parti-
cular a solicitor was given a lien upon real estate recovered
by him for his client.1

In India, there being no statute, it is the English com-
mon law as it existed before the passing of the Solicitor’s
Act of 1860 and the Judicature Act of 1873, that governs the
rights and duties of attorneys.? The Calcutta and Bombay
High Courts have held that solicitors have a lien such as
existed in English common law before the Solicitors’ Act,
1860, and this lien can only attach to what may be called
personal property recovered or preserved for the client by
his solicitor.

The solicitors are entitled to enforce their lien in priorily
to the attaching creditors so long as the moneys remain
within the jurisdiction of the court. The lien, however,
does not exist when moneys are once distributed to the
creditors of the client.® The possessory lien cortesponds
to s. 171 of the Indian Coatract Act. Under this section,
the attorney has a gemeral lien entitling him to retain the
goods in his possession as a security for a general balancs
of account,

5

| Sadanand v, Parashram, (1928) 30 Bom. L. R. 157“
2 Tyabji Dayabhai va Jetha Devit & Co., 29 Bom, L. R, 1196,
3 Ved and Bopha v Wagh & Co, (1925) 49 Bom, 505 ; 27 Bome Le R. 558,

[




CHAPTER XXIIL

MARRIED WOGCMEN.

Ar common law, husband and wife were trealed as one
person, that is to say, the very being or legal existence of
the woman as a distinct person was suspended during the
marriage or at least, was incorporated and consolidated
with that of her husband, Almost all the legal rights,
duties and disabilities depended on the principle of the
union of person in husband and wife, e.g,, busband could
not enter into a covenant with her or grant anything to
his wife. On marriage, the husband became entitled to the
rents and profits of her realty during coverture, He also
became entitled to her personalty. He acquired all this
interest because he had to maintain her, But as the law
gave the wife no specific remedy to enforce her rights,
Equity and the Legislature intervened.

As the rules of law as to the status of a married woman
were rigid and her separate existence was not contemplated,
the courts of equity found ample grounds for interference.
The courts of equity treated husband and wife as distinct
persons capable of contracting with each other, of suing each
other and of having separate estates, Thus the courls of
equity recognized the separate estate of married woman
and she was treated as if she were a femesole, The husband
who received property in the right of his wife was required
to make a proper settlement on his wife and children.

Gradually separate property of women came to be
recognized, No special words were mnecessary to create
separate property ; if the intention of the donmor was clear
and unambiguous, the property which she got was regarded
as her separate property with the usual incidents thereof,
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Anti-nuptial contracts—Contracts between husband
and wife before marriage become extinguished by their
matrimonial union, e.g., if a man gave a bond to his wife
before marriage, the coniract created thereby was discharged
by marriage. The coutts of equity, however, in cerfain
cases, enforced agreemenis between husband and wife before
marriage, in furtherance of the inlentions and objects of
patties, e.g., agreements for the mutual settlement of their
estates upon the other on the marriage.

Abolition of husband’s liability for wife's torts
and ante-nuptial contracts—Under the Law Reform
Act, 1935, husband shall not, by reason only of being her
husband, be liable in respect of any tort committed by her
whether before or after the marriage, or in respect of any
eontract entered into, or debt or obrigation incurred, by her
before the marriage, or to be sued, or made a party {o any
legal proceeding brought in respect of any such fort,
contract, debt or obligation.

Post-nuptial contracts—As regaitds contracts bet-
ween husband and wife after marriage, they were null and
void according-to the principles of common law, for there was
deemed to be a positive incapacity in each to contract with
the other. But the courts of equity under certain circum-
stances gave eifect to post-nuptial contracts, e.g., if a wife
having a separate estate should bona fide enter into a contract
with her husband to make a certain allowance out of the
income, the contract, though void at law, would be enforced
in equity.

~ The Married Women’s Property Act, 1870 enacts,
inter alia: “.....the wages and earnings of any married
woman acquired or gained by her aiter the passing of the
Act,’in any employment, occupation or trade in which she
is ‘engaged, or which she carries on separately from her
husband, and also any money or propetty so acquired by
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her through the exetcise of any literary or artistic or scienti-
fic skill, and all investments of such wages, earnings, money
or property, shall be her separate property.”

Section 2 of the Married Women’s Property Act of 1882
enacts, " infer alie: “.... every woman who marries
ajter the commencement of the Act shall be entitled to have
and hold and dispose of as her separate property ail real and
personal property which shall belong to her at the {ime of
marriage or shall be acquired by or devolve upon her after
marriage, including any wages, earnings, money and pro-
perty gained or acquired by her in any employment, trade
or occupation in which she is engaged or which she carries
on separately from her husband or by any exercise of any
literary, artistic or scientific skill.”

Her powers of disposition are wide, as will be seen from
the above. She could dispose of her property by deed or
will.

We will now explain some of the techamical terms
occurring in the discussion of this branch of equity :

(I) Pinmoney—may be described as an alfowance
settled upon a wife before marriage for the purpose
of her separate personal expenditure. It is designed
to defray her persomal expenses and to purchase
dress and ornaments suitable to her husband's
rank so that it shall not be necessary for those

purposes that she should apply to her husband
for money.

(2) Paraphernalia—Such apparel and ornaments of
a wife as are suitable to her condition in life; e. g.,
jewels given to her to be worn on her person are
called her paraphernalia, The husband has the
power to dispose of the paraphernalia either
by sale or gift infer vives, but not by will. It is
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3)

(4)
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also liable to debis of the husband, but the widow's
claim to paraphernalia is preferred {o general
legacies. '

Restraint on anticipation—Since the courts of
equity recognized the separate estate of a married
woman, it became necessary to devise means for
preventing the property from destruction through the
wife’s improvidence and voluntary alienation in which
her husband might exercise undue influence to
the prejudice of the wife’s interest. Thus equity
preserved the properly of a married woman by
providing that the wife should not have power to
alienate the properly or to anticipate the enjoyment
of the income thereof, This was -kmown as the
restraint on anticipation which was deemed just
and reasonable, inasmuch as it tends to further the
object for which separate estate was first created.
Even after the passing of the Acts of 1882 and
1893, the restraint on anticipation, though originally
an incident of equitable estate only, may be annexed
to property which is separate estate by virtue
of the Act.

A married woman can now acquire, hold or dispose
of any property and can sue and be sued in respect
of any contract or tort im all respect as if she
were single, and since January Ist 1936, po restraint
on anlicipation may be imposed which could not
have been imposed on a man.

Wife's equity to a settlement—If the husband
had to take proceedings in equity to recover the wife’s
property, equity helped him and allowed him
to receive it, * subject to his making a fair
settlement on the wife out of that property, ”
This was called the wife's equity to a settlement.
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See the maxim “ He who seeks equity must
do equity. "

The wile's equity to a seettlement was an inven-
tion of the Court of Chancery to mitigate the
legal doctrine as to the rights which marriage
formerly gave a husband as to his wife’s property.
This principle was extended when the claimant
was the husband's assignee for value or his trustee
in bankruptcy. The provisions of the Married Women’s
Property Act, 1882, have rendered obsolete the
doctrine of wife’s equity to a settlement, because
the husband has no longer any interest in the
wife’s property, Naturally, it has ceased to be of
much practical importance.

In India the position of a married woman is
almost the same as in England., Under the Married
Women’s Property Act of 1874, the wages and
earnings of any married woman acquired or gained
by her aiter the passing of the Act, in any occup-
ation or trade carried on by her shall be deemed
to be her separate property, and her receipts alone
shall be good discharges for such wages, earnings
and property. Any married woman may eifect a
policy of insurance on her own behalf. She may
take legal proceedings in her own name and she
shall have the same remedies, both civil and criminal,
against all persons for the protection and security

of her property. She would be liable for postnuptial
debts and the creditor shall be entitled to sue her

and to recover against her fo the extent of her
separate property, A husband married after 3ist
December 1865 shall not by reason of his matriage
be liable for his wife’s ante-nuptial debts. Similarly
a husband will not be liable for his wife’s breach of
trust or devastation unless he acts or intermeddles
in the frust or administration,
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INFANTS.

Guardianship is a right, a duly and a trust.

The couris of equity had exclusive jurisdiction over tihe
persons and property of infants, idiots, lunatics and married
women. This jurisdiction arose partly from the peculiar
relation and personal character of the parties and partly
from a mixture of public and private trusts, It is probable
that the jurisdiction over infanfs has its origin in the prero-
gative of the Crown as perens patrie to protect the persons
and property of infants, where they have no other guardian
of either. The general superintendence of the Court of Chan-
cery over the persons and property of infants is delegation of
the rights and duly of the Crown. The courts have authority
(1) in the appointment and removal of guardians, (2) in the
maintenance of infants, (3) in the management and disposition
of the properly of infants and (4) in the marriage of infants.

The father is the natural guardian of his legitimate
children. He is, therefore, ordinarily entitled to their custody
until they aftain majorily. After their majority he ceases to
be their natural guardian, The mother is the natural guardian
of her illegitimate children.

The persons having the care of the persons and the
custody of the estates of infants are termed their guardians. -

The Court will appoint a suitable guardian when there
is none who can act. As to who .should be appointed guar-
dians, it is'a matter .of discretion. The court will not ordi-
narily interfere if there are testamentary guardians except
in cases-of misconduct, because the appointment of testa-
mentary guardians is regarded as an expression of pareats’
own choice or preference. The court will remove {estamentary
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or statufory guardians whenever sufficient cause can be
shown, A ward of court is a person who is under a guardian
appointed by the court.

As regards education and mainlenance of infants, a
-father has a legal right fo control and direct the education
and bringing up of his children until they atfain majority,
even though they are wards of court; and the court will not
interfere with him in the exercise of his parental authority
except when by his gross moral turpitude, he forfeils his
rights or, by his conduct, abdicates his parental authority or
‘when he seeks to remove his children, being wards of court
out of the jurisdiction “without the consent of the court.

In regard to the maintenance of infanis, whenever the

infant is a ward of court, the conrt will direct a suvitable

* mainferance, having regard to the rank, intended profession
and property of the infant.

In 1egard fo the management and disposal of the pro-
petly of infants, the court will exercise a vigileni care over
- guardians in the management of the property of the infant.

As regards the marrisge of infants, the court of equity
has a most delicate duty which it exercises with great cau-
tion, No person is permitted to marry a ward of court with-
out the express sanction of the.court. If anybody marsfies a
ward of court without the express sanction, he or she will
be guilly of contempt of court, and ignorance of the fact

* that the infant is a ward of court will be no excuse, I
“-there is reason to suspect an improper mdrriage, the court
" of equity will prevent it by an injunction.

In India, apart from certain statulory enactments, -e, g,
the Guardian and Wards Act, and s, 491 of the. Criminal
Procedure Code, it is the personal law which governs the
case of guardianship of infants. For instance, the Hindu law

¢ will determine in the case of a Hindu infant as to who is
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entitled to the custody and care of the Hindu infant,

Under Hindu law, a father is recognized as the legal
guardian of all his male and female ummarried minor chil-
dren, On the death of the father, the mother is entitled to
be the guardian for her minor children, In the absence of
the father and mother, elder brother is preferred ; after that
the paternal relations, and failing that, maternal relations
will be entitled to be guardians.,

Under Mahomedan law, fathers, their executors, pater-
nal grandfathers, their executors, and executors of such
executors are near guardians. The rest are remote guardians.
Near guardians are entitled to the management of minor’s
property. Remote guardians are not entitled.

As regards the guardianship of the person of the minor,
under the Sunni law, the mother is entitled to the custody of
_ her son till he attains the age of 7 years and of her daughter
until puberty. Failing mother, grandmother, then sister,
then daughters of sisters, then maternal aunts and then
paternal aunts. After the period of Hizanut, or in default
of female relations the right of custody devolves on male
relations.

In the case of other persons, father is preferred to the
mother, and after his death, the mother acquires the rights,

The Guardian and Wards Act does not take away the
power of any person to appoint a guardian of the person or
property of minor according to the law to which the minor
is subject. The court may appoint a guardian of the person
or property or both, of the minor where it is satisfied that
it is for the weliare of a minor. The person desirous of
being or claiming to be the guardian or any relative or friend
of the minor may apply to be the guardian.

In appointing or declaring the gixarﬁian of a mfnor, the
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court shall be guided by what appears to be for the weliare
of the minor, having regard o the law to which the minor
is sobject, In considering what will be for the welfate of
the minor, the court shall have regard to the age, sex and
_religion of the minor, the characler and capacity .of the
proposed guardian and his nearness of kin to the minor, the
wishes, if any, of the deceased parent, and existing or pre-

vious relations of {he proposed guardian with the minor or
his property.

Under s. 39 of the Guardian and Wards Act, fhe court
may on the application of any person interested or of its own
motion remove a guardian appointed by the court or a testa-
mentary guardian for any of the following reasonsi—

(1) for abuse of his trust,

(2) for continued failure to perform the duties of
his trust,

(3) for incapacily to perform the duties,
(4) for ill-{reatment,
(5) for disregard of the provisions of the Act,

(6) for conviction of an oifence implying a defect
of character which unfits him to be the guardian,

(7) for having an interest adverse to the faithful
performance of his duties,

(8) for ceasing to reside within the limits of the
jurisdiction of the court, and

(9) for bankruptcy or insolvency (in case of guar-
dianship of property.)

Under s, 491 of the Criminal Procedure Code, the High
Court has power to direct a minor who has been illegally
or improperly detained in private or public custody within
the limits of its appeliate criminal jurisdiction to be set at
liberty. The person who seeks to recover the custody of g
minor may proceed in three ways :
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(1) by a petition under s. 25 of the Guardian and
. Wards Act,

“(2) by a regular suit and
(3) under s, 498 of the Criminal Procedure Code.

The High Court has, under its common law powers,
jurisdiction to issue a writ for the production of a pefson
outside British India, provided he is in the custody or control
of a person within its jurisdiction.!

CHAPTER XXV.

LUNATICS.

The jurisdiction over idiots and lunatics was different
from that over infants. The former was a personal trust in
the Lord Chancellor, and especially delegated to him under
the sign-manual of the King, and from his decree, no appeal
lay except to the King in Council, On the other hand, the
latter belonged to the Court of Chancery and it might be
exercised by the Master of the Rolls as well as by the Lord
Chancellor, and therefore an appeal lay from the decision of
the Court of Chancery, in case of infants, to the House of
Lords.2 -

'Now the jufisdiction and procedure ate regulated by the
Luhacy Act of 1890. The statute empowers the court to pro-
vide for the maintenance of idiots and lunatics and for the
care of their persons and estates and mo more. In, order that
the Chancellor should deal with the property of a lunatic at
all, it is necessary that a commission should be taken out
or that the lunatic should be a party in a cause; otherwise
the court has no jurisdiction, The jurisdiction is now vested
in the Lord Chancellor and the Lord Justices of the Court of
Appeal, from whose decision an appeal lies to the Coutt of
Appeal and finally to the House of Lords., When a person

1. Mahmed Ali Allabux v Ismailji, 50 Bom. 616.

2. Story’s Bquity Jurisprudence, 3rd Ed,, P. 560,
3. Smell’s Princlyp]es of quu?ty.eP. A5, P
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is found a lunatic, a committec is appointed of t.he persm;
and the property of the lunatic. Afler the appomtm.ent o
the committee, no person can institute any proceeding on

behalf of {he lunatic except with the leave of the Court
in Lunacy.

Under s. 171 of the Law of Property Act, 1925, the
rights of credilors are subordinated to the mneeds o.f the
lunalic, but subject to that, the Court in Lunacy will see

that the debts of creditors are paid from the property under
its confrol.

In India, we have a special enactment governing the
cases of Juuatics, namely, the Lunacy Act of 1912,

In the Presidency towns, the courts having jurisdiction
in lunacy are the High Couris of Calcutta, Mardas and
Bombay, The court may upon an application by order direct
an inquisition whether a person alleged to be lunatic is of
unsound mind and incapable of managing himself and his
affairs. There may be directions for injuiry regarding the
nature of property belopging to the alleged lunmatic, the
persons who are his relations, thetime duriog which he has
been of unsound of mind, etc. The application is to be made
by any relative of the alleged lunatic or by the Advocate-
General, and notice of the said application is to be given fo
{he alleged lunatic. After the person is adjugded a lumatic,
the court makes orders for the custody of lunatics and the
management of their estate, and may give such powers to
the manger as may seem necessary and proper, regard being
had to the nature of the property. The manager shall not
however, mortgage, charge, sell, gifit or exchange the pro.
perty or lease for a ferm exceeding ten years withont the
permission of the courts. The court may, if it appears ta
be {ust or for the lunalic’s benefit, order the property to be
sold, charged or mortgaged for the purpase of raising, secur.
Ing or repaying money to'be applied and which has been
applied 1o any of the following purposes—

(1} peyment of lunatic’s debs,
17
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(2) for discharge of incumbrance on his property,

(3) for his maintenance and that of members de-
pendent on him.

Outside the Presidency towns, the Magisirate, within
the meaning of the Act, has jurisdiction in lunacy. There
the application for a “reception order” has to be made by
petition accompanied by a statement of particulars to the
Magistrate within the local limits of whose jurisdiction the
alleged lunatic ordinarily resides, and it shall be in the
prescribed form and-supported by two medical certificates
on separate sheets of paper, one of which certificates shall
be from a medical officer. The petition shall be presented
by the husband or wife of the alleged lunatic or if there is
no husband or wife, or the husband or wife is prevented by
reason of insanity, absence from India or otherwise from
making the presentation, by the nearest relalive of the
alleged lunatic. )

‘The proceeding in lunacy shall cease or be set aside,
if the court {inds that unsoundness of mind has ceased,



CHAPTER XXVI.
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Relief on the ground of Accident, Mistake, Actual and
Constructive Fraud.—Legacies—*Donatio Morlis Causg.”—
Accounts,—Set-off —Appropriation of Payments.

Accident—This is onme of the cases in which equity
gives relief in its concurrent jurisdiction though remedy
exists at law, because the latter would not be plain, adeguate
or appropriate, and would not be obtainable without much
delay. Accident has been defined by Smifk as “an unfore-
seen and injurious occurrence, not affribufable to mistake,
negiect or misconduct,” Srell defines it as an unforeseen
event occassioning loss and which is not aftribulable to any
misconduct in the party or to any negligence or culpable
inadvertence on his part.t It is relieved against in the
following cases :— -

() Lost and destroyed decumenés—This is when
bonds or documents under seal, or tittle-deeds or negotiable
and non-negotiable instruments are lost or desiroyed. The
reasons for the interference of equily in such cases are found
in the fact that when such documents were lost, there conld
be no profert (production) and oyer (reading of it) of the
same in court as was required by law in case of suits founded
upon them. Reliet was granted by requiring an indemnity.
A recovery may be had without an indemnity, but it is
generally necessary to be given. In the case of title-deeds,
when it was quite uncertain as to what had become of the
title-deeds, i.e.,, when there were special circumstances
irremediable at law, equity would interfere.

(i) Imperfect execution of powers—Relief is
granted only when the power is imperfectly executed because
of accident or mistake, and the defect is merely a formal
one and not of the essence of the power, But equity will not

1 Preeman, L, R, 10 Ch. A, 695,
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interfere when the power is not executed at all, unless the
power be coupled with a trust or its execution has been
prevented by fraud. A clear manifestation of an intention
to execute a power is necessary ; if so, aid will be rendered
to purchasers for walue, creditors, wives, children and
charities—but not in favour of {he donee of the power,-
husbands, illegitimate children, distant relalives and
volunteers.!

Equily will not aid where a power js execuled without

- the consent of the persons required fo consent to the execu-

tion, unless when it is impossible to c¢btain such consent.
Equity will supply all formal defects which are not of the
essence of the transaction, and which are not made irreme-
diable by statute,

(iii) Where payments are erroneously made—
An executor or administrator, if he has made a payment

" accidentally but in good faith and with due caution, will be

relieved from liability ; also when the goods of & testator
have been stolen without the negligence of the executor or
have been destroyed or damaged by fire, But an executor
cannot call that an accident which is really a misiake of law
on his part.? Similary, on the bankruptcy of a master, a
minor apprentice would be able fo reccver in equily &
proportionate part of the premium paid.

Accident will not be relieved against—

(1) If the parly seeking relief had not a vested right
but an expectancy only,

(2) If the parly against whom rehef is sought has
equal equities.3

(3) 1t the accident arose through the gross negligence
of the applicani.t
1 Mansell, 2 Bro. C. C. 450.
2 Milliard, 4 Ch. D. 389.
3 Malden, 2 Atk, 2
4 Greenway, 6 Ves, 612.
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(4) i the parlies were equally innocent and imptovi-
dent against contingencies.}

(5) Whea there is a positive contract to & certain
effect, for it is open to the parties to provide for contin-
gencies by the contract ; injury in such cases is mot
unforeseen.

Indian law.—Section 35 of the Specific Relief Act,

Relief against mistake—Mistake of law—Mistake is
some unintentional act or omission, fhe resulf of ignorance
or surprise or of imposition and misplaced coniidence. At
common law a mistake of law (i. e., of the general law of the
country and mot of private rights) is no excuse, but mistake
of fact is a sufficient defence. Equily, on the other hand,
relieves against both mistakes of law and fact, It gives
relief against a mistake of law if the parly has acted in
ignorance and absolute darkpess of a plain and well-known
rule of law;-but this is put on the ground of fraud or undué
influence ; or it is combined with surprise, There must
be a {ull disclosure, i. ., neither a suggestio falsi nor a
suppressio veri. 1f the mistake is one of the doubtful point
of law, it cavnot be relieved against. Compromises and fam-
ily arrangements are supported on° this ground (provided
there is no improper conduct on the part of the otheri. So
also money paid with {ull knowledge of facts, though it‘ may

be under a misfake of law on the
part of both parti
not be recovered.2 parties can.

There must be f{oll and iaj iy

here iIf commuincation
material cxrcutfxstances aifecling the subject matter :i tahn
agre'ement, wtmch are within the knowledge of the sey i
purtiesd Equity does not help where the iy

) osition of parti
1s alterd, or against bona fide ? paries
nolice. fide purchasers for value without

1 White v. Nuits, P. Was,
2 Stapiiton, W. & T. L. C,; Gordon,

3
3 Greeawood, 2 Dely, J., & Sm. 28, Swaust c, 463,
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Mistake -of fact—Relief isgiven if the mistake is
malerigl (and it is immaterial whether it  is unilateral or
mutual) and such as a party could not asceriain by inquiry
and reasonable diligence, and which the parly kuowing
ought to have disclosed. EBut no relief can be had if the
means of the information were equally open to both parlies
and no confidence was reposed. To show this, oral evidence
can be adduced. li the mistake is mutual the remedy is
rectification, and if the mistake is of one parly only, there
can be a rescission,! In India, rectiication can be had
under s. 31 of the Specific Relief Act, and rescission under
s. 35 of that Act.2 Neither of these reliefs can be claimed
by the plaintiif except where there is iraud of the defendant.
As a rule, this relief is not granied unless the person against
whom it is granted could be put in sfafus gquo. But excep-
tion is made, and even without it a mistake may be relieved
against, when the clearest and strongest equity demands
it, as it was in the leading case of Beauchamp v. Winn3
With all this, equity will not interfere if the rights of third
person have intervened, and relief cannot be given except
by affecting those rights.

In England, relief is now given in equity against mistakes
of fact in the following cases:—

(1) If an instrument is cancelled or delivered under a
mistake.

(2) If there are defects in the execution of power ;
the principles underlying this are the same as in the case
of an accident. .

The principal rules which regulate the rectification of
marriage settlements are staled in the leading case of Legg
v. Goldwim (White and Tudor’s leading cases).

(1) If both the articles and the setilement were exec-
uted before the marriage and there are discrepancies between

1 Wilding, (1897) 2 ch 517
2 May v. Platt, (1900) 1 Ch. 6.
3L.R.6H, L, 223
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them, then the settlement will be considered fo express th?
true agreement, and equity will not interfere to make it
conform to the articles.

(2) But if the settlement purports to be in pursuance
of the articles, then if there be discrepancy, it will be presu-
med fo have arisen from mistake, and equity will interfere
to rechily 1t,

(3) Purther, even though the seitlement does not upon
the face of it purport tobe in pursuance of the articles, extri-
nsic evidence may be resorted 1o, to show that_such was the
intention and that discrepancy arose from mistake,

(4) If the articles precede the marriage, and the settle-
ment was executed aiter the marriage, then equity will ia
all cases conmsider that ariicles express the true agreement
and will recttiy the seitlement to make 1t conform therewith,’

(5) Ia case of wills, the mistake must be apparent on’
the face of the will, Oral evidence can be gone into to
remove a latent ambiguity, Thus a mere misdescription of a
legacy will not defeat a legatee unless it was given to him
under a character which he had falsely assumed.2
Mistalze will net be relieved against—

(1} i the parly claimiog the relief has wo supetior
equity.

(2) 1t the mistake or defect is declard fatal by
statute,

(3) i it is as between persons who are mere volunieers,

Mistake and accident distinguished—Mistake has
reference 10 a state of things at the time at which the con-
tract or olher transaclicn in question takes place. Accident
relers to some event which occurs subsequently to the traps. -
action, Mistake is essentially subjective, accident is objec.
tive. Mistake affects the quality or character of the trans.
action itself, Accident introduces some modification in the

1 South’s Prtaciples of Bquity, PP, 236.237, T
=2 Anderson u, Berkeley, (1902) | Ch, 936,
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remedy which would otherwise be available or gives rise to
some particular claim for relief.!

Actual frand—Acfual fraud is defined as something
said, done, or ommitted, with the design oi committing what
the party must have known to be posdive fraud. It may be
noted that in equity it is not necessary fo prove the fraud
positively. It is sufiicient if a court is satisfied of its exis-
tence, no malter how weak the evidence might be.

Equity will thus relieve in the following cascs :—

(1) If there be a misrepresentation as is {echnically
termed suggestio falsi. It must be of a material fact induc-
ing the consent of the other party to the contract. It must
be as to a matter of fact and not merely a statement of
opinion, must have misled and isjured the other party to
its prejudice. It need not have been made direclly to the
injured party ; it is sufficient if it is made with the inten-
tion that a third party should act upon it to his own injury;
in fact the misrepresentation must be fraudulent. The injured
party can get damages or may compel the misrepresentation
to be made good if it is capable of being so made ; but if he
has ratified the same he would lose his rights.

(2) If there be a suppressio veri, i. e., fraudulent con-
cealment of a fact, which that other was under an obliga-
tion to disclose. The general rule in case of mercantile irans-

, action is caveat emplor, except where silence would be tant-
amount to direct affirmation, e. g., in contracts ubberrimac
fidel.

(3) If there is gross inadequacy of consideration, it
must be an unconscionable tragsaction ; the inadequacy must
not be such as can be easily explained away.

(4) 1If it is a transaction entered into by a persoa of
unsound mind, e. g., imbecile person, an intoxicated parson,
lunatic or an insane person. In England, it is for the injurad

1 Smth’s Principles of Equity, p. 245.
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party seeking lo avoid the contract to show that the other®
coniracting party knew him to be insane as not to know
what he was about, If the injured party is an imbecile person
or a4 man of weak understanding, it is for ihe other contract-
ing party to show that no unfair advantage had been taken
of the mental infirmity of the former, In case of intoxicaled
persons, it is essential before relief can be granted that the
drioking must be involuntary and that the intoxication was
such as utterly to deprive him of the use of his undersiand-
ing at the time. If he cannot prove this, equity will not help

him, and the intoxicated person will be left fo his remedy
at common law.

(5) 1i it is entered into by a person who is not a free
agent, i. e., his consent is coerced under duress.

(6) 1i it a contract of an infants ( not for necessaries ).

Effect—In all these cases the transaction is voidable

and not void. It cannot be avoided so as to prejudice the
rights of third persons,

Constructive fraud—There is no evil, fraudulent
design in the tramsactions which equity taints as being
constructive fraud., They are transactions which would, if

permiifed, operate as virfual frauds upon individuals, or be
prejudicial to the public weliare.

Equity relieves against—

(I) Transactions against the policy of law or contrary
to general public policy, e. g., contracts in general restraint
of trade or in general restraint of marriage or in violafion
of public trust or for suppression of criminal proceedings or
marriage brocage coniracts, or agreements with a foreign
enemy. All these are void partly as on failure of consider-
tion which is unlawiul, and partly on ground of public policy.

(1) Transactions by way of unfair advantage between
persons in fiduciary relations. The undue infuence is pre.
sumed, and it is for the person occupying the position of
confidence to prove that no advantage was taken by him
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of his position,' e, g, parent and child, guardian and ward,
medical and confidential advisers, ministers of religion and
laymen, ftrustee and beneficiary ; so are legal adviser and
client, principal and agent, creditor and surety. In all these
cases extreme good faith is required, and any (ransactions
entered into by them with those who are under their influence
would be set aside uniess proved to be genuine and bona
fide by the person occupying the fiduciary relation. A court
of equity views with suspicion even dcalings entered into just
after the fiduciary relationship ends.

(IIl) Transaclions entered into with persons peculiarly
liable to be imposed upon, e. g., heirs-expectants, common
sailors, etc. If there is a sale a aa extravagant price, the
court of equity would reduce the claim of the other party,
Bargains entered into with heirs would be set aside unless
the conlracting party proves them {o be reasonable and
bona fide ; if so, the latter will get only the amount advanced
with ordinary interest.2

fraud on powers—It is an established principle of
equity that a donee of a linited power must execute it bona
fide for the end desingned. O.herwise appointment, though
good in law, will be held corrupt avd void in equity.

The appointer in exercising such a power must act with
good faith and sincerity and with an entire and single view
{o the real purpose and object of the power. He cannot
carry into execution any indirect object or acquire any
beneiit for himseli either directly or indirectly., The donee
of the limited power cannot fraudulently release any more

thap he can appoint fraudulently,

Hlustration.—\Where a father has power of appointment
among children and he bargains with some of them for
some benefit for himself, e, g, the payment of his debts in

1 Huoguenin v, Baseley, W. and T, L. C. |,
2 Earl of Aylesford v, Morris, W. and T. L. C.
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3

consideration of the appointment in their favour, such an
appointment is deemed fraudulent and void,

Post-obit bonds—A post-obit bond is an agreement,
on the receipt of money by the obligor, to pay a large sum
exceeding the legal rate of interest, upon the death of a
person from whom he (the obligor) has some expectation
if he should sutvive him. Such bonds operaie as a fraud
upon ihe bounty of the ancestor and disappoint his inlen-
tions, for the parent or ancestor makes the disposition of
his propetty under the supposition that it will go fo his

heir, whereas in reality, the stranger is made the substituted
heir against his will.

Illusory appointment—Formely where a person
had a non-exclusive power of appointment among a class,
though with full discretion as to the amount of the shares,
and he appointed to some of the objecls a nominal share, the
appointment was set aside as illusory and not bona fide
following the intention of the power, e. g., if the donee of the
power oppointed to A £500, to B £300 and a shilling to C,
the appointment was bad, but {fo avoid the inconvenience
of determining the limit of what was illusory, an Act was
passed whereby the appointment was held good even if a
nominal stare was given to the object of the power. Now
the appointment is not invalid on account of the omission of

any of the objects altogether, under s. 158 of the Law of
Property Act, 1925,

“Donatio mortis causa”—Donatio mortis causa is
defined by Smiti, as a gift of persomal property made in
expectation of death, evidenced by a manual delivery of the
property by the donor or by another under his direction to
the donce, or anyone on his behalf, “conditioned 1o take
effect absolutely in the event of his not recovering from his
existing disorder and not revoking it before his death,

Essentials.—As stated in the definition, it is necessary
that—
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(1) The gift must be in contemplation oi death.

(2) It must be conditioned to become abosolute only
on donor’s death if it resulted from that existing malady.

{3) It must be accompanied with delivery which may
be actual, or of the means of obtaining control over ihe
property, and it may be to the donee or domee’s agent.

(4) 1t must be any of the following, viz., a promissory
note, bill of exchange, cheque of a third person, deposit
note, mortgage-deeds, bond, policy of insurance. It cannot
consist of domor’s cheque {uacashed 1n his life time), railway

stock, title-deeds.
It differs from a legacy 1nasmuch as:—

(1) It requires no assent on the part of the esecutor,

(2) It takes eifect sub modo irom the date of deli-
very in donor’s lifetime.

It differs from a gift infer vivos inasmuch asi—
(1) It 1s revocable during the donor's lifetime.

(2) It is liable to domor’s debts on deficiency of his
assets,

(3) It is subject to legacy duty.
{(4) It is good between husband and wiie. (Snuell)

Different kinds of legacy—Legacy is a giit of a
_ chattel by will ; it can be recovered in equity without the
assent of the execufor, though it could mnot be at

common law.

(1) It is general when it is payable out of the general
assets ; no particular fund is mentioned out of which it can
be paid. 1f the assets prove deficient to pay all, the legacy
is subject to an abatement pro rafa.

(2) It is specidl when it is a gt of a particular or
specified part of the testator’s persomal estate. A specific
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legacy is not liable to abatement, i. e,, is not affected by
general assets turning out deficient. It is, however, liable
to ademption and fails if the subject-matter 1s alienated or
destroyed in the testator’s lLifetime,

(3) 1t is demonsirative when it is general in its nature,
but there is a particular fund pointed out to satisfy it. It
is not liable to abatement like general legacies until the
fund out of which it is payable is exhausted, and is not
liable to ademption by the mere alienation of the fund because
the fund pointed out is merely the preferential one and not
the only one,

. As to provisions prevalling in this couniry, see the
Indian Succession Act.

Accounts—Formerly at common law an action of
“account lay in two cases only ; but suitors preferred equity
because of its power of discovery and administration. Equity
exercises jurisdiction in every suil for account, whether
incident to a legal or {o an equitable right or claim. In
England the taking of accounts is assigned altogether to
the Chancery Division, for the Queen's Bench Division
cannot afford to cope with the complicated accounts. An
account is oper of which {he balance is not struck or which
is not accepted by both the parties. As soon as it is
accepted by the parties it is called a seftled account, The
general defence to an action for account is that the account
has been settled. When an account has been settled and a
balance struck, equity will not usually interfere. In such a
case the remedy at law for the reccvery of the balance is
complete. The fact of such a settlement, therefore, usually
affords a conclusive defence to an action for an account,
The question really is whether there has been a settlement,
of fact. If the court is satisfied as to the settlement, a

mere irregularity in the mode of taking the account will
not be a sufficient ground for re-opening it. But equity
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does interfere when there is accident, mistake, omission or
fraud;—

(a) It directs the whole account to be re-opened and
a fresh one taken de novo, or

(6) 1t may allow the account to stand, with lIiberty
to surcharge and falsify, i, e,. showing an omission
for which credit ought to have been given or
proving an item to be wrongly inseried.

Among other defences are laches and acquiescence and
lumitation.

The burden in these cases is on the party who seeks
to have the account re-openmed; but generally it is not
re-opened when a long time has elapsed, except in the
case of fraud when a person is entitled to his rights at any
moment,

Appropriation of payments—This also forms a
part of the jurisdiction of Chancery Courts in account matters,
Claylor’s case is the leading authotity on the point of
appropriation of payments when a debtor owes several debis

to a person.

(1) Primarily, it is the right of the debtor to make 1t
expressly or under circumstances from which appropriation
can be inferred. The right must be exercised at the time of
payment, if not, it is lost.

(2) 1f the debtor has made no appropriation expressly
or impliedly, the creditor can appropriate the payment to
any debt actually and legally payable though time-barred,
He can in equity appropriate at any time before the action
is brougt{t or account is settled.

(3) lf. no appropriation is made by either party. the
appropnat}on is made by presumption of law according to
the order in which the items stand in the account ; the first
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item on the credit side discharges the one on the other side.
Payment is generally appropriated to inferest before princi-
pal. This third rule is known as the rule in Clayfon’s case.
The Indian law on the point is {fo be found im ss. 59-61,
Indian Contract Act.

Set--off—There can be sef.off between debis accruing
in the same (and not diffcrent) rights. Equity allows a set-off
when the credit 1s mutual, i, e, where the party incurring
the second debt did so in ieliance on 1{he former debt as
a means of discharging it. But when the debts accrue
in different rights, e, g., a joint debt of a family against the
persopal debt of one’s own, or one in his capacily as exe-
cutor and another in his individual capacity, there can be no
sel-off. It is merely a counter-claim, and a distinct suit
must be brought for it In England, set-off is mnot allowed
if the equity of third persons would be prejudiced ; thus
a shareholder in a winding-up matfer cannot set-off a debt
due to him from the company against calls due from him
because other creditor would thereby suffer, He must
pay his calls in {ull, though his getting his debt from the
company fo the {ull extent remains doubiful.!

Indian law—Set-off is of two kinds, legal and ec}uit-
able. Under Order 8, rule 6 of the Civil Procedure Code,
the defendant may claim a set-off, provided the conditions
mentioned therein are satisfied. The conditions essential
for a legal set-oif are as under :—

(1) The suit must be one for the recovery of money.
t2) The amount must be an acertained sum of money

and not unliquidated damages.

(3) The amount must be legally recoverable by the
defendant.

(4) It must be recoverable from the plaintiff or all the
plaintiffs if more than one,

{ Baoner v. Berridge, 18 Ch, D, 254,
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(5) It must oot exceed the pecuniary limits of the
jurisdiction of the court in which the suit is
brought,

(6) Both parties must fill the same characler as they
fill in the plaintiffs suit.

The illustrations to the rule verty clearly show the
application of the rule.

Sometimes the defendant is allowed a set-oif even in
respect of an unascertained sum of money sounding in
damages, He may set-off such claim for damages provided
it arises out of the same transaction as the {ransaction in
the suit, Such set-off shall have the same effcct as a cross
suit (High Court rule 126). Order 20, rule 19 (3) recognizes
an equitable set-off. The defendant can plead an equitable
set-off only in the exercise of the general right and not
under Order 8, rule 6, which is confined to legal sei-oif only.



CHAPTER XXVIi

Definitions of seftlement and obligation.—Saving clause,
— Modes of granting specific relief.—Enforcing penal law.—Spe-
cific delivery of movables.—Contracts tha! can and cannot be
specifically enforced.—Discrelion of Court.— Specific perform-
ance of part of contract.—Effect of disrfuction of subject-matfer.

Specific performance—Equity has invented two
great remedies—remedies peculiar to itself—the decree for the
specific performance of a contract, and the injuaction. In
granting a decree of specific performance, the court of equity
in effect says to the defendant that he must do the very thing
he promised to do. The rémedy of specific performance is,
however, discretionary. The remedy at common law for the
breach of a contract was by way of damages and damages
only. This remedy was, in many cases, especially in case
of coniracts for the sale or lease of land, inadequate,
and the court of equily {herefore granted a decree
for specific performance of the contract. This inadequacy
of the remedy at law was the ground of the jurisdiction of
specific petformance.

Definitions—*“Obligation” includes every duty en-
forceable by law and “sefflement’ means any instrument
other than a will or codicil whereby 1he destination or
devolution of successive interests in movable or immovable
property is disposed of or agreed to be disposed of. The
term “obligation” is used in its juridical semse to ‘include
every duty springing out of contract or tfort. In English
law this term is used in a limited sense as conmoting only
duties arising on coniract, The definition of the term shows
that it does not contemplate devolution of interest in favour
of one person only or & bedy of persons cencurrently,

18
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Saving clause—This Act does not, except where
expressly enacted—

(Z) give any right to relief in respect of an agreement
which is not a contract, i. e, there can be no
relief in respect of a void agreement ;

(i) deprive any person of any right to rellef other
than specifc performance which he may have
under any contract, i. e., right to alternative relief
is not lost, The Act does mnot restrict a person
to a particular relief. But he must not seek so as
to come under the bar of s, 29 ;

(fti)  affect the operation of the Registration Act on
documents,

Modes of relief (s. 5)—It can be given in any of the

following ways:—

(1) By taking possession of certain property and
delivering it to the claimaat (ss. 8, 11).

(2) By preventing a parly from doing an act which
he is under an obligation not to do, i. e,
injunction (ss. 53, 57)—negative relief.

(3) By ordering a patty to do the very act which he
is under an obligation to do (ss.12,30), viz., specific
performance of contracts, mandamus (ss. 45, §1).

(4 By determing and declarining the rights of part-
ies otherwise then by an award of compensa-

tion, e. g., declaratory decree, rescission, rectifi-
cation (ss. 31 to 43).

(5) By appointing a receiver (s. 44).
Specific relief cannot be granted to enforce a penal law,
The real object of \giving specific relief is to protect some
_ civil right of & person or to protect a wrong done to him.i
Possession of immovables—Under s. 9, a person
who is dispossessed without his consent of immovable
property otherwise than in due course of law, may himself,
or-any other person claiming through him may,, by a suit

1 Bank of Bangal, 8 Cal, 166. .
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instituted with in six months from the date of dispossession,
recover possession thereof, notwithstanding any title that
may be set up in such a suit. In such a suit the court has
not to go behind the fact of possession and has mnot to
determine title. Such a suit cannot be brought against
Government, There is no appeal against or review of the
decree passed in such a suit ; but an ex-parfe order can be
set aside. The only remedy of the aggrieved party {ome
ejected) 1s to bring a regular civil suit to establish his title
to the property and for recovery of its possession. For
the Bombay Presidency there is a special Act, 1 of 1906
which empowers a Mamlatdar in a summary suit to give
relief to a person dispossessed otherwise tham in due course
of law, provided the suit is instituted within six months from
the date of dispossession ; but this differs from the relief
under s. 9. of the Specific Relief Act in this, that there can be
a treview of a Mamlatdar’s order and a suit can be brought
against Government, whereas that cannot be done wunder
s. 9 of this Act. It should be noted that a trespasser cannot

bring a suit under s. 9 because he cannot be said to have
been in possession.l

(i) The object of section 9 is to discourage people taking
the law in their own hands, however good their title may
be.y It provides for the summary removal of anyone who
dispossesses another, whether peaceably or otherwise, than
by due course of law.3 In England this was formerly known
as inter dictum de vi. This section is based upon the old
English Assize of novel disseisin.

(%) A suit under this section would not lie if a previous
suit for the same relief is dismissed by the Mamlatdar,

(ii1) This section coniemplates cases of de facfo and
legal possession, it must be one founded in right, i. e., not
mere recent possession of a {irespasser or mere physical

1 Dadabay v, Collector of Broach, 7 Bom, H, C, R. 82,
2 Krighnarav, 8 Bom, 371,

3 Bindy, 15 Bom, 238,
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possession or occupation of land suddenly taken and
acquiesced in, is not enough, The court can consider the
question of title so far as is necessary {o decide whether
the person alleging dispossession was in juridical possession
as between the plaintifi and the defentdant.t

(i) Dispossession must be physical ; merely telling a
tenant not to pay rent is nol enough.2

(v) The phrase “otherwise than by due course of law,”
l.e,, the ordinary method of & suit, means by process and
operation of law and nol coniined to legality ; it means
without the intervention of the court.s

Prob.—During B's absence from his house, A {respa-
sses upon his property ; but within four months B ousts A,
whereupon A brings a suil for recovery of the property
under s, 9 of the Specific Relief Act ; adjudicate upon A’s
claim. To what court will the appeal lie irom the order
passed in the case ?

A.~It has been ruled by the Bombiy liigh Court that
a trespasser who is dispossessed cannot bring a suit under
s. 9, for recovery of possession contemplated by the seclion
is juridical and not merely physical possession. A's suit
must, therefore, iail. No appeal lies from the order dismissiog
A’s suit.

Specific delivery of movables (s. [1)—It will be
ordered by the court on a suit brought by the person entitled
to immediate possession—

(I} If the thing claimed is held by the defendant as
agent or trustee of the claimant. It is not necessary that
the thing should have a peculiar intrinsic value; it is suffi-
cient if a fiduciary relation exists between the parties.d

i Amirudis, 15 Bom. 685,

2 Tarini, 14 Cal, 649.
8 Rudrapper. 29 Bom. 213
4 Wood v. Rowchife, 3 Hare 304,
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(2) When compensation in money would not afford ihe
claimant adequate relief for the Jloss of the thing
claimed,

(3) When it would be extremely difficult to ascertain
the actual damage caused by its loss, e, g, in  case of cha-
ttles of unique value, articles of curiosity, family inscriptions,}
heirlooms, ancient inscriptions ; of such movables it is very
difficult to measure the loss in money, and hence specific
delivery 18 decreed ; so also, if the shares be of private
companies not easily obtainable in the market,® but not so
in the case of sale of public stocks.

(4) When the possession of the thing claimed has been
wrongfully transferred from the claimant.4

‘What contracts can be specifically enforced
(s. 12)—This is at the discretion of the court; but generally
it would be if :—

(1) The act agreed to be dome is in the performance
wholly or partly of a trust., The very act or thing which
the contract provides has to be done in specie.

(2) When there is no standard for ascertaining the
actual damage caused by mnon-performance of the act agreed
fo be done; i, e., when the subject-matter has a conjectural
value not ascertainable, e, g., in case of peculiar chattles of
anliquity, cuoriosities, agreement f{o retire from business,5
to sell two ancient china jars,6 or not to carry om the
same trade.,7

1 Fulcke v, Grey, 4 Drew 658,

Nicol’s case, <9 Ch. D. 428,

Pusey v+ Pusey, 2 W. T. 454; Duke of Somerset v, Cockson,
g W, 1. 453.

Nutbrowa v. Thoraton, 10 Ves. [59.

Gray v. Smith, 43 Ch. D, 208

Falcke v. grey, 4 Drew 658.

Kemble v. Green, 383.

©@

~Noonoon
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(3) When the act agreed upon is such that pecuniary
compensation would not afford adequate relief; unless and
until the contrary is proved, the breach of a contract o
transfer immovable property is presumed to be such as can-
not be adequately compensated by damages, while that for
movable property can be; thus in case of immovables
specific performance has become a rule, as it were; while
in case of movables, an exception merely, except in cases
falling under s. 11. On this ground, in the English case of
Duncruft v, Albrecht,! contracls to convey public stock were
not orderd to be specifically performed because compensation
in money would afford adequate relief, they being easily
procurable in the market without a material change in the
price ; but shares in private companies, not being so obtain-
able, have to be specifically delivered over?; so also in case
of a contract for the sale of timber peculiarly convenient to
the purchaser by reason of its vicinity, or for purchase
of assigned debts under a bankruptcy.’

(4) When pecuniary compensation cannot be got for
the non-petformance of the act, e. g., contracts for personal
acts, covenant to lease, to endorse a bill, settle boundaries;

etc.

(i) In equity, speciiic performance of a contractis
enforced on the ground of the inadequacy of damages reco-
verable at law.4

(i) A-court will nol decree specific performance of
illegal or immoral contracts, e. g, a prospective separation
agreement, or if the agreement is without consideration, or
revocable or determinable at will,

Meaning of * specific performance”—This is

1 Buxton v. Lister, 3 Atk, 384.

2 12 Sim- l89.

3 Adderly v. Dixon, 1, S. and S, 607.
4 Buxion v, Lister, 3 Atk, 883.
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used in two senses : (i) in the sense of turning an executory
contract into an executed formal contract by decreeing the
execution of the document, and (ii) in the sense of carrying
out in specie the very act or thing which the contract agrees
shall be done. The former is the more correct meaning in
cases where the court decrees specific performance of a contract
as distinguished from cases where the court merely procures
the specific performance of it by an injunction.

Contracss which cannot be specifically enforced
(s. 21).—(1) Those for the non-performance of which compen-
sation would be an alequate relief, e. g., those for borrow-
ing and lending money, to sell Government stock, etc.l

(2) ‘Ibat which runps into such minute or numerous
details, or which is so dependent on the personal qualifica<
tions or volition of the parties, or otherwise from its mnatare
is such that the court cannot enforce specific performance
of its material terms.

Illusirations.—(f) Contracts to render personal ser-
vice. Thus & person cannot be allowed to enforce a manag~
ing agency agreement agaist a company? por can an agree-
ment to take another as a co-agent be specifically enfored.3

(28} Contracts to do act involving special skill e. g,
painiing a piclure, or by an author with a publisher to write

a literary work.*

(iii) Agreement to build and repair.’ It is specifically
enforced only where it is defimte in its nature and the
plaintiff has no other remedy.s

(iv) Agreement to marry.?

1 South African Territories v. Wellington, (1898) A. C, 309 ; Cudee v.
Rutter, 2 W. T. 416.

Nusserwanjt v. Gordian 6 Bom, 266.

Ramchandra v. Chinubhai 45 Bom, L. R. 1075,

Lumley v Wanger, 5 De G. and M, 485,

Ryan, (1893) 1 Ch 116,

Love v. Newdigate, 10 Ves. 192,

Umed v. Nagundas, 7 Bom, H. C, 122,

N oov v oo
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(v) Contracts without consideration, i: e,, merely volun-
tary agreements.l

(vi) 1f there is no mutuality, i, e, if the remedy is not
reciprocal and mutual ; but this doctrine does not apply in
India.2

(vii) Agreement to sell the goodwill of a bussiness
apart from the business.?

(3) A Contract, the terms of which cannot be fixed
with certainty,*

(4) A contract which is in its nature revocable, e. g,
one to enter inlo a parinership which does not specify the
duration theseof.’

(5) A conract made by the {rustees in excess of their
powers or in the breach of the trust.

(6) A contract which involves the performance of a
continuous duty exlending over a longer period than {three
years from its date. In English flaw there is no sgeciiic
period ; it is sufficient if the performance of the duty ex-
tends over a considerable period.® It fails as to whole and
is not upheld even as to iirst three years ; even if it is for
a period not extending {o ttree years the court would not
enforce specific performance if it cannot superintend the per-
formance. This does not apply to negative covenants.’

(7) A contract of which a material part of the subject-
matter supposed by both parties to exist, has, before it has
been made, ceased to exist. This differs from s. 13, whereby

1 Jeffreys, Cr. and Ph. 141,

2 Flight v Bolland, 4 Russ. 298 ; Krishansami v. Sundrapaysr, 18
Mad, 416,

Baxter v, Conolly, 1. J. and W. 576.

Paris Chocolate Co. v, Crystal Palace Co, 3 Sim, and Q. 119.

Scott v. Rayment, 7 Eq, 192,

Powell v.\aff Vale, R, W. 9 Ch. Ap. 331 ; Shamnugger Jute Co.
v. Ramnarain, 14 Cal, {89.

7 Madras R. Co, v. Rust, 14 Mad. 180.

oW b W
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provision is made for t{he subject-matfer ceasipg to exist
after it is made.'

(8) A contract made by or on behalf of a corporation
or public company created for special purposes, or by the
promoters 1hereof in excess of its powers, i, e, for objects
foreign to it.;

() A corporation differs from a public company in
this, that a corporation cannot depart from the statute or
charter creating it, whereas members of a public company
can, by passing special resolutions.

(ify The fact of a contract being ulfra vires can be
shown by the express provisions of law crealing the com-
pany, or by necessary inference therefrom.

(9) A Contract to refer a controversy fo abritration shall
not be enforced save as provided by the Arbitration Act
X of 1940. But the existence of such a contract bars a suit
in respect of subjects agreed to be so referred. There must
be a distinct refusal to perform that contiract, and it has
been held that the mere filing of the plaint is not a distinct
refusal. It must be before action is brought ; again, the
contract must be really operative and not ome broken up by
the coaduct of the parties thereto.?

(§) This clause covers contracts to refer any malter
which can be legally referred to arbifration—even a pending
suit.

(i) 1t is for the defendant to prove the fact of refusal
before he can rely on the bar created by s 21. Application

for leave to withdraw from arbitration is evidence of with-
drawal.

Probh.—Can any of the following coniracts be speci-
fically emforced ? If so, under what circumstances ?

! Conturier v. Hastie, 9 Ex, 102.

2 lmperial Ice Mig. Co, v. Manchershaw, 13 Bom. 415.

3 Kumod Chander v, Chandra Kant, 5 Cal, 498 ; Tahal v, Bisheshar,
8 All, 57.
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I. A contract to sell 10 shares in the B, B, & C. I.
Railway Company. j

2, A contract to deliver a course of lectures on the
study of law.

3. A contract by an incorporated coiton spinning
mill to reclaim waste land.

4. A contract to enter into partnership,

5. A coniract to act as agent,

6. A coniract to marry, .

7. A contrct to charter a vessel.

A. 1. Yes ; shares are in a private company, besides
being limited in number, and of a fluctuating value, not
easily available in the market ; there can be no measure of
compensation in money ; specific periormance would, there-
fore, be an adequate relief.!

2. No ; because delivering lectures depends entirely
upon the personal qualifications and volition of the lecturer.2

3. No;itis a contract by an incorporated company
in excess of its powers ; it is no part of the purposes of a
cotton spinning mill to reclaim waste land unless it be
specifically put in the memorandum of associalion; whether
reclaming would be profitable or not is immaterial ; it is
sufficient if it is foreign 1o the objects of the corporation,
for the funds of the corporation can go only to the purposes
for which it is created.s

4. It is only when the term or duralion of the parine-
ship is fixed and there are acts of part performance that a
court of equily would enforce speciiic periormance of &
contract to enter into partnership ; or else it would be
refused, since enlering info partnership is an agreemeut
entirely revocable in its nature.4

| Duncruft v. Albrecht, 12 Sim, 189 ; Lumley v. Wagner, 5 Deg.
& 8m. 485.

2 Sheomber v. Devdat. 9 All. 168,

3 Imperial Ice Mfg, Co. v. Manchershaw, I, L. R. 13 Bom, 415.

4 Scott v. Rayrent, 7 Eq. 112 ; Hercy v. Birch, 9 Ves, 357,
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5. No ; acling as agent is a matter entirely dependent
on the knowledge, skill and inclination of the parties.l

6. No ; it has been held by the Bombay High Court
in Umed v. Nagindas2 and Thakersy v, Gomti3 that such
a contract cannot be specifically enforced,

7. No ; pecuniary compensation will be an adequate
relief for its non-perfomance,

Preob.—A, the owner of a refreshment room, contracted
with B fo give him accommodation there for the sale of his
goods and 1o furnish him with the mnecessary appliances.
Un the owner’s refusal to periorm his contract, B sued for
specific performance of the contract. Will he succeed ?

A.—No ; the contract in question was one, the terms of
which could not be found with reasonable certainty ; there
was no mention as to the amount and nature of the accom-
modation and appliances ; these being undefined, naturally
it follows [s. 21 {c)] that there can be no specific perform-
ance ; compensation only will be decreed.4

Prob —X and Y enter into a contract for the sale of
cotton, and the contract coutained a clause to the effect that
any dispute arising hereafter shall be settled by arbitration ;
Y refused to lake delivery, whereupon X filed a suit against
him for damages. Is X’s suit maintainable ?

A.—Yes ; it has been held by the Calcutta High Court
that merely filing a suit is not gefusal to refer to arbitration;
under the Civil Procedure Code, it is only on distinct refusal
that the fact of the existence of a contract to refer disputes
to arbitration can be set up as a defence fo suit on the
contract. In this case, therefore unless Y shows that there
was a distinct refusal on the part of X to refer the dispute
to arbitration, the fact of the contract cannot be set up by
him and the suit of X is maintainable.5

1 White v. Baby, 37 L. T. 652.

% leé)m, %4 40. 122.
oml .
4 Paris Chocolate Co. v. Crystal Palace Co, 3 Sim. and G, 119.

5 Kumudchunder v. Chundrakant, 5 Cal, 498,
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Nature of court's jurisdiction (s. 22)=—It is alto-
gether discretionary and not a matter of right of the parties.
Court is not bound to grant specific petformance even if it
be lawful to do so ; however, this discretion is not to be
arbitrary but sound and reasonable, guided by judicial
principles and capable of correction by a court of Appeal,
Each case depends upon its own circumstances,

(I) If the :circumstances are such as tfo give the
plaintiff an unfair advanlage over the defendant, then though
there be no fraud or misrepresentation on the part of the
former, the court will not decree specific performance. A
court of equity will not interfere if both the parties were, at
the time of making the contract, on equal terms, i. €., had
equal means of knowledge, though their relative positions
might subsequently turn out to be diiferent from what they
supposed it to be. Uniairness need not be' intentional ;
unfairpess 1s not to be judged by susequent events. If
must be at the time the contract is eatered 1ato.]

(2) li the performance o the contract would involve
a hardship on the deiendant, which he could mnot foresee,
whereas its non-performance would involve no hardship on
the plantiff, the court will not interiere, * He who comes
into equity must come with clean hands. ” A court relieves
a defendant against hardship though there may be an
improper conduct on the part of the plamtiff. It does not
mean mere improvidence or jmadequacy ; it means that the
transaction should be unconscionable, such that its perior-
mance would be inequitable. A court will not help a
defendant if he has brought it about himself or because the
object he had in view in entering 1nmto the contract has
become impossibie. It must be such as the defendant could
not foresee, No relief can be given il the parties cannot be
placed in sfafus quo.

1 Calliagji v, Narsi, 18 Bom, 703. )

\
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But if the_plaintiff has done substantial acts or suffered
losses in consequence of a coniract capable of sjecific peri-
ormance, the court would decree it ; in such cases a court

of equity always does its best to get the agreement
carried out.|

Prob.—A cells some land {5 a railway company who
contracts to construct and maintain a siding of some length
on A’s land adjacent tfo the line of the company., The com-
pany, however, refuses to construct the siding. Advise A,

A,—A can sue for specific periormance of the contract
to construct the siding. He having suffered loss in conse-
quence of the contract which was capable of specific
performance, the court would exercise ils discretion to decree
the same. Moreover, specific performance can be decreed
under s, 12, cls. (c), (d), for pecuntary compensation would
not afiord adequate relief and there is no standard to mea-
sure the damage caused to A.2

Preb.—P agreed to purchase a plot of land suriounded
on all sides by private properties ; no rnight of way to the
plot could be shown to exist ; the agreement of sale did not
make any mention thereof. P Consequently refused to
completed the purchase. Cam P resist a suit for specific
performance brought against him ?

A.—Yes ; there being no right of way to the land agreed
to be sold, the performance of the agreement would involve
some hardship on the defendant, which he did not see ;
while the non-performance would not involve any such
hardship on the plaintiff, The court may then exercise its
jurisdiction not to decree specific performance.3

1 Kirk v. Bromley Ugion, 2 Ch. 640.
2 QGreen v. west Cheshire R. Co,, L. R. 13 Bq 44.
3 Denne v. Light, 26 L. J. Ch. 459.
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Specific performance of part (ss. 14, 15 and 106)~
If at all the coniract must be performed in its entirety, as a
general rule a court of equity, will not direct specliic per-
formance of a part of a contract ; but certain exceptions to
this are recognized by the Specific Reliei Act, ss. 14, 15 and
16. Thus if a party to a contract is unable to perform the
whole of his part of it, and the part which must be left
unporformed bears only a small proportion to the whole in
value and admits of compensation in money, the court
may, at the suit of either party, direct the spécific periorm-
ance of so much of the contract as can be performed, and
award compensation in money for the deficlency. But if
the part which must be left unperformed forms a consiler-
able portion of the whole or does not admit of compensation
in money, the party in default is not entitled to obtain a
decree for specific performance. However, the court may
at the suit of the other party, direct the party in default
to perform specifically so much of his part of the - contract
as he can perform, provided that the plaintiff relinquishes
all claim to further performance and all rights to co npensa-
tion either for the deficiency or for the loss or damage sus-
tained by him through the default of the defendant (ss. 14-15)
In section 16 it is ruled that “when a part of a contract
which, taken by itself, can and ought to be specifically
performed, stands on' a separale and independent footing
from another part of the same contract which cannot or
ought not to be specifically performed, the court may direct
specific performance of the other part.” In no other case
is a part only of a contract to be specifically enforced (s. 17).

The reason of the rule is stated by Frp J.,, in Macken-
zie' to be that a mere difference in quantity has never been
held by a Chancery Court to be a bar to specific perform.
ance. It draws a distinction between the essential and non-

1 L R.7Ch D. 180
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essential terms of a contract and allows incapacity to per-
form its non-essential terms to be made the subject of
compensation.

English law.—The Illustirations to this are to be had
in cases of contracts where there is a stipulation as totime,
or where there is a misdescription of property ; where time
is of the essence of the contract and the stipulation is
broken, the defaulter cannot get specific performance of the
rest of the contract ; but the promisee, if he elects to have
the specific performance thereof, can do so if he gives up all
claims to further performance and the rights to compensation ;
if it is not of the essence of the contract, specifc perform-
ance can be had, ss. 14 and 15 respeclively of .the Specific
Relief Act apply and supplement the provisions of s. 55 of
the Indian Contract Act on the point. Similarly, if misdescrip-
tion is material and of a substantial character, specific per-
formance will not be d:creed. So a purchaser would not be
compelled to take a freehold estate instead of copy hold,
nor an underfease instead of an original lease;' but if the
discription (mistaken) is such as can be the proper subject
of compensation, specific performance may be had at the
vendor’s suit if he makes compensation fo the purchaser,
So can a purchaser compel specifc performance of what the
seller can give with an abatement ; in that case he takes
what interest the seller can give.,

Test—Is the difference slight, and a proper subject of
compensation ? If so, specific performance will be enforced.
Partial performance is not compelled even at the suit of the
purchaser where it would be unreasonable or injurious to
the parties,

§ Madely v. Booth, Deg. and S. M. 918,
2 Mec Queen v, Farquhar, 11 Ves, 467,
3 Armnold, 14 Ch. D, 270.
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Prob.—P coniracts to sell to R a piece of land measu-
ring 1,000 acres as it appears in a plan shown to R ; it aiter-
wards turns out that P cannot make a good title to a strip
of land measuring 40 acres. This small plece is a narrow strip
but has a front on the main road and is valuable as building
land. Discuss the claims of P and R to call for specific
performance of the contract.

A.—Sections 14 and 15 of the Specific Relief Act govern
the case. The decision would depend upon whether the
piece of land measuring 50 acres was necessary for the
enjoyment of the whole plot or was so imporiant for the use
and enjoyme: t of the remaining 950 actres that its loss might
pot be made good in money. If that is so necessary, specific
periormance cannot be decreed against R, but it would be
as regards the 950 acres againt P on his relinquishing his
rights to damages for the remaining 50 acres ; howgver, if
that is not so necessary R can enforce specific performance
of 950 acres and have compensation for the rest. P also
can get specific performance for 950 acres but shall have to
give compensation for his inability to give 50 acres. It is
for the court to determine the question, viz,, whether the 50
acres were necessary for the enjoyment of the other acres.!

Time, when the essence of the contraci—In
England, prior to the Judicature Act of 1873, time was always
of the essence of the contract af Jaw; but was not invariably
so in equity. Now both at law and equity, lapse of timeis a
bar to specific performance if :—

(1) It was originally expressly so stipulated.

(2) 1t was so from the nature of the transaction.2

(3) It was made so subsequenily by a reasonable
notice. Owing to fusion of law and equity, the

LY

1 Ayles, v, Cox, 16 Beav, 23; Madely v. Booth, 2 Deg. and Sim, 918,
2 Levy v. Svgden, (1899) 1 Ch, 5. ’
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rules of equity on this subject prevail at law-also,
In India this, as said above, is governed by
s. 55 of the Contract Act read with ss. 14-15
of the Specific Relief Act.!

(4) If delay is so great as to be evidence of abandon-
ment of the contract.,

S, 13 of the Specific Relief Act and s. 56, Indian
Centract Act, ditinguished —S. 13 of the Specific Relief
Act says that notwithstanding anything contained in s. 56 of
the Contract Act, a contract is not wholly impossible of per-
formance because a portion of iis subject-matter existing
at its date has ceased to exist at the time of performance;
thus if A contracts to sell a bouse 1o B for Rs. 1,000, and a
day after the contract is made, the house is destroyed by
fire, B may be compelled to perform his part of the contract
by paying the puichase-money. This section, at first sight,
seems to be in conflict with s. 56 of the Contract Act; but
it is not really so. That section speaks of an agreement to
do a thing impossible in itself or which becomes impossible
afterwards by any causes beyond the control of the parties;
while the object of s. 13 of the Specific Relief Act is merely
to explain the bearing of the general rule as in s. 56 of the
Contract Act upon a suit for specific performance. Furlher,
s. 13 is limited to cases where an act has become impossible
because part of the subject-matter has ceased to exist and
does not extend to cases where it becomes unlawful.

This section does not lay down any rule as to the validity
or otherwise of a contract. This section presupposes that
the agreement must be one enforceable at law, This is
not meant to enable a person to call upon another to do an
act which he is not competent to do as being against public
policy. The principle underlying this is that a party making

1 Seton v. Slade, 2 W, and T. L. C,
2 Miles v. Haywood, 6 Ch. D, 196.
19
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an unqualified promise must stand by it. The effect is to
throw the loss on the equitable owner. The principle would
apply to a contract for the sale of shares in a company,
which is afterwards wound up before the shares are actually

transferred. ,

Prob.—A coniracts to sell B a horse for Rs, 500 to be
delivered immediately. Discuss the legal position of the
parties if (1) the horse dies after the date of contract, but
before delivery; (2) if the contract contains a stipulation
that in case of breach of the coatract he will pay B Rs, 200
as damages.

A.—Sections 13 and 20 of the Specific Relief Act apply.
Even if the horse dies, A can, under s, 13, sue B for specific
-performance of his promise ; and, in the other case, even
though the damages are liquidated, that fact does not operate
as a bar to specific performance,

1 Coles Y. Bidaw, L. B. 6. Eq- 149.



CHAPTER XXVIIL

The rights of a purchaser against a vendor with an ims
perfect title,— Liguidation of damages how far abar o specific
performance.—Who cap and who cannol enforce specific
performance.—Specific  performance with a variation.—

_Against whom specific performance can and cannot be allowed.
—Defences to a suit for speaﬁc performance.

Remedies against a, veador with imperfect title
—Section 18 of the specific Relief Act concedes to a purchaser
or lessee of property some rights against a vendor with
imperfect title, thus:—

(1) If the vendor or lessor has, subsequently to the
sale or lease, acquired any interest in the property, the
purchaser or lessee may compel him, or a person claiming
under him, to make good the contract out of such interest.!

(2) Where the concurrence of other persons is neces-
sary to validate the sale or lease, and they are &ound to
convey it at the lessor’s request, the purchaser or lessee
may compel him to procure such concurrence. In England,
the right subsists though the others are not bound.

(3) Where the vendor professes to sell nnencumbered
property, but the property is morigaged for an amount not
exceeding the purchase-money, and the vendor has in fact
only a right to redeem it, the purchaser may compel him to
redeem the mortgage and to obtain a conveyance from
the mortgagee. This clause assumes that the vendor has
represented the property to be wunencumbered ; the repre-
sentation may even be implied. No relief under this clause
can be allowed if the tramsaction between the parties is
complete,

1 Claytou v Duke of Newcastle, 2 C, C. 712,
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(4) Where the vendor or lessor sues for specific per-
formance of the contract and the suit is dismissed on the
ground of his imperfect title, the defendant has a right
to the return of his deposit with interest thereon, to his
costs of the suit, and to a lien for such deposit, interest and
costs on the interest of the vendor or lessor in the property
agreed to be sold or let, See also s, 55, Transfer of Property
Act, These rules are based on principles of English law.

This section does not deprive the buyer of his ordinary
common law temedy of suing for damages.

- Prob.—(a) A, believing the contirary to be the fact, that
a certain piece of land has become his, executes a deed
conveying . it to B for money paid. Shortly after, the estate
does come to A’s possession and ownership. Has B any
means of improving his position with regard to the owner-
ship of the land ?

(6) A professes to sell to B a ireehold estale free from
all encumbrances; B discovers that the estate is mortgaged
to C for the ifull amount of the purchase-money. Has B
any right against A? -7

(¢} A agrees to sell to B a house in Poona ; B pays the
deposit but afterwards objects to A’s title and refuses to
complete the transaction. A then sues B for specific per-

formance of the agreement, but his suit is dismissed. Has
B any nght against A ?

A—(a) Yes;he can under s. I8 (a) compel A, the
vendor with an imperfect title, to make good the title out
of the interest he subsequently acquires, )

(&) Under s. cl. (¢) of the Specific Relief Act, the

purchaser B can compel A to redeem the mortgage and
obtain a conveyance from C.

(c.) Under the same section, cl. (d) B caa recover his
deposit, costs of the suit and interest, and he has a lien for
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the dbove om A’s interest in the house agreed by him to be
sold to B,

Liquidation of damages nce bar to specific
performance—The fact that a sum is menijioned as the
amount to be paid in case of its breach, and that the party
in default is willing to pay the same, is not a bar to speciiic
performance, if the contract is otherwise proper to be specific-
ally eniocced, [hus, if A contracts to grant B an underlease
of property held by A under a third person C, and that he
will apply to that third person C for a license necessary for
its validity, aad that if the license is not procured, he {A)
would pay B Rs, 100 as damages ; in this case, if A refuse to
apply for the license even though he offers to pay damages,
B may sue to have the contract specifically performed, provi-
ded C consents 10 give a license.!

This section embodies the modern general rule of
equity, that a thing ought to be done though penallty or
liquidated damages are meationed; Bat this section will
not apply where compensation in money would be adequate
relief.

For whom contracts can be specifically
enforced (s. 23)—

Specific performance of a contract may be enforced in
favour of :—

(1) A party thereto.

(2) Represeantative in interest, or the principal (though
undisclosed) of any patly thereto; but oot if the case falls
under cl. (2) of s. 21, or there 1s & provision-in the coatract
that his interest shall not be assigned unless where hig part
of the contract has already been performed.

1 Prench v. Mecale, 2 Dy, and War, 279,
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(3) Aay person beneficially entitled (when the contract
is a settlement on marriage or a compromise of doubtful
gights between members of the same family).

(4) The remainderman (when the contract has been
entered into by a tenant for life in due exercise of a power).
For explanation of terms, see Appendix A.

A~ remainder is an ulterior estate limited 1o take effect
and to be enjoyed aiter a prior estate is determined, both
cstates being created at the same time, It arises out of
express grant ; the person taking such estate is a remainder-
man ; reversion is something diiferent arlsing by implication.
It is the residue left in the grantor to come into possession
after the determination of a particular estate,

(5) A reversioner in possession (when the agreement
is a covenant entered into with his predecessor in title, and
the reversioner is entitled to the benefit of such a covenant).

(6) A reversioner in remainder (when the agreement
is such a coyenant and the reversioner is entitled to the
bepefit thereof and will sustain material injury by reason
of its breach). .

(7) The amalgamated company (if a public company
has entered into a contract and has subsequently become
amalgamated with another public company).

() The company (when its promoters have, bzfors .
its incorporation, entered into a contract for its purposes—
it the contract is warranted by the terms of its corporation),
s, 23.

This does not apply to contract to take Ehares but
only to contracts for the working purposes of the company ;

the promoters are not the agents of the company -before its
formation.!

- o

! Imperial Ice Co v M -nchershaw, 13 Bom. 414,
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' Specific performance cannot be enforced in
favour of—

(1) One who could not recover compensation for its
breach.

(2) One who has become incapuble of performing or
violates any essential term of the contract, that on his part
remains to be enforced, e. g., insolvency.

(3) One who has alieady chosen his remedy and
obtained satisfaction for the breach (e. g, recovered com-
pensation),

(4) One who (before the contract) has notice of the
settlement of the subject-matter thereof having been made,
It is immaterial even if it 1s founded on a valuable conside-
ration ; 1t is enough if it 1s in force. It must be an executed
settlement and not executory. This clause protects a
settlement as against a subsequent purchaser for value °
with notice of the settlement; whereas s, 25 (¢) protects it
as against the seitlor himselt by refusing him specific per- -
formance of his subsequent contract for value with a third
person.

(5) A vendor or lessor of movable or immovable
property—

(¢) who knowing himself not to have any title {o the
property has contracted to sell or let the
same;l

(b) who cannot give a title free from reasonable doubt,
though he entered into the contract believing
that -he had a good title, The title which
the purchaser may require is only such title
as the conditions of sale entitle him to, and
where the title depends for its vahdzty upon

1 Lawrio v. Less, 7 's C. 18
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proof of the seller not having had notice
himself of an encumbrance when he completed
his own original purchase, the title is * a good
holding title” ;

(¢) who (before the contract) had made a seltlement
of the subject-matier thbereof even though it

be not founded on a valuable consideration
( ss. 24-25 ),

Prob.—A, in consideration of natural love and affection,
seftles an estate on B and C, his children. Subsequently he
enters into confract with D o sell the estate {o him for
value, Has B any means of stopping the completion of ihe
sale to D ? Can A enforce the contract against D? Has
A any defence against D’s suit for specitic performance ?

A—DB can apply for an injunction against A, stopping
the sale to D (s. 54 (@) ) for A was, after the date of the
settlement, a {rusiee for B and C, A himseli cannot enforce
specific performance against D, for af the {ime of the sale
to, D, he knew that he had no title to the properly because
of the seitlement in favour of B and C. He could not pass
a tifle and so is debarred from suing {or specific perfotmance
under s, 25, (&) and (¢).

But against D’s suit for specific periormance, A can
plead that at the time of entering into the contract D was
aware of the settlement on B and C ; and if A prove this,
D’s suit must fail. (5. 24 (d). )

Prob,~A, the owner of cettain immoveable property,
mortgages it to B. A and B join in conveying the property
to C ; the conveyance is not rezistered but C enters into
possession. A dies leaving a will, of which B is appointed
sole executor but no probate 1s taken out, Subsequeatly

D contracts to purchase the property from C Can C
specifically enforce this conmtract ?
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A.—No ; C cannot specifically enforce the contract. No
probate having been taken out, C could not give a title free
from reasonable doubt ; s. 25 requires a vendor to be able
to give a good title in order to enable him to ask the court
to enforce the contract.l

When contract cannots be specifically enforced
except with a variation—Section 26 makes provision
for cases where, if a defendant sets up a variation in defence
of the plaintiff’s suit for specific performance, it will be
had only with the variation so set up, viz.:—

(1) Where, by fraud or mistake of fact, the contract
(of which specific performance is sought) is in ferms different

from that which the defendant supposed it to be when he
entered into it. The contract must be a-complete one aad
not merely contingent,

(2) where, by fraud, mistake of fact, or surprise, the
defendant entered into the contract under a reasonable

misapprehension as lo ifs ¢ffec! as between himself and the
plaintiif.

(3) Where the defendant, knowing terms of the
coniract and wunderstanding its effect, has ecntered info it
relying upon some misapprehension by the plaintiff or upon
some stipulation on the plaintiff’s part which adds to the
confract, but which he refuses to fulfil.

(4) Where the object of parties wasto produce a cer-
fain legal result which the contract as framed is not
calculated to produce.

(5) Where the parties have, Subsgquently to the
contract, contracted o vary it -

+ 1 Hajt Mitha v. Mussaji, I L. R, 15 B m. 657.! o

2 Woolam v, Hearn, 2 W. and T, 573; Lord Townshend v.-Sgangroém,
6 Yes, 328,
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In such cases the plainiiif has to elect betweéen having
his action dismissed or having judgment with the varlation
set up. The contract must be one and in writing.!

For details as to scope and principle of this section
see the judgment of Tottenham, J., in Narain Patro's case.2

There Is difference between a plaintiff sceking and de-
Jendant resisting specific performance.

“The dilference as observed in the leading cases stated
above is this :—A plaintiff seeking specific performance
capnot himself adduce parol evidence in order to obtain that
with a variation ; but the defendant resisting it can go into
parol evidence to show that by fraud, mistake of fact,
etc., the written agreement does not express the real terms
(see s, 26).

Prob.—A entered into an agreement with B to hold
his lands on lease ; B the lessor filed a sult for specific per-
formance of written agreement for a lease with a variation
as to the quantity of land to be included in the lease
supported by oral evidence, A, the lessee, files a cross suit
for specific performance of the written agreement simply.
Which of these suits will succeed ?

4.—B, the lessor, will not succeed in his suit, for a
plaintiff seeking specific performance with a variation cannot -
go into parol evidence to show that by mistake the written
agreement does not express the real terms. A, the lessee,
will not succeed fully, for B in order to resist the suit for
specific performance brought by A, can go into parol evidence
to show that, by mistake or surprise, the written Egreement
did not contain the terms intended to be introduced into
it. As observed in English cases, this is the distinction
between a plaintiif 'seeking specitic performance with varia

1 Ramsbottom v. Gosden, L V. and 8. 130,
2 12Cal. 152,
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tion and the defendant resisting it similarly 5 oral evidence
can be adduced in the latter case and nof in the formerl.
The student is advised to read the case of Woolam ¢, Hearn, -
noted below.

Prob.—By a written contract A sold to B an estate P,
aod B sold {o A an estale R ; on the {face of the eontract
- the sales appeared to be separate and not dependent upon
each other; the title of A to the estate P failed ; still he
wanted to enforce the sale to bim of the estate R; B comes
to you for advice.

- A—~The only point to be decided is whether it can be
shown by oral evidence that an exchange only was intended;
cl. () to s. 26 speaks of a case where there is iraud, mistake
of fact or surprise ; in this case the coniract apprears fto
have been entered into by A and B deliberately with open
eyes and they cannot be said to have been influenced by
mistake or surprise ; the parlies understood also the legal
eifect of {he confracts they had entered imto, and so ¢l (&)
of that section would not allow of the parol variation being
set up ; the sale would therefore be enforced.?

The persons against whom contracts may be
enforced:—

(1) A party thereto.

(2) A person claiming under ‘him by a title arising
subsequenily fo the coniract; except a. transieree in good
faith for value and without notice.

{3) A person claiming under a {itle which, though
prior to the coniract and known to the plaintiff, might have
been displaced by the defendant,

1 Woolamvy., Hearn2 W, acd T, L.-C.; 513:1Lord Townsherd ¥.
Stangroom, 6 Ves. 328. .
2 Croome v, Lediard, 2 My. and K. 251.
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(4) The s&malgamated company, where the public
comipany which has eniered info a coniract becomes
amalgamated with another public company,

(5) The company where the promoters thercof have
belore its incorporation cntered into a contract watranted
by the terms of the incorporation and ratified and adopted
by the company (s. 27).

Against whom not enforced—A confract cannot be
enforced against & person under circumstances mentioned
in s. 28, e. g, when consideration is grossly inadequate,
consent has been obtained by misrepresentation, conceal-
ment, circumvention, unfair practices of the other party,
or assent is given under mistake of {fact, misapprehension
or surprise.

Probh.—A purchased an estate at an auction under a
mistake as fo the lot put up for sale, but it 1s found that the
mistake of A arose solely through his own carclessness. B,
the auctioneer, sues for specific periormance. Can A resist
this suit 7

A.—Yes ; under s. 28 (), mistake of fact can be set up
as a defence ; it is immaterlal that the mistake is owing to
A’s own negligence; B can hove compensation in the shape
of damages for the loss suffered by him owing to A’s refusal
to perform the contract; specific performance would be
refused though a claim for damages against A would be

decreed.!

Defences to an action for specific performance—
(1) That the circumstances of the case are such as to give
the plaintiff unfair advantange over the defendant, though
there is no-iraud or -misrepresentation (s, 22).

() That specific performance would involve a great

1 Malins v, Freem n, 2 Keen, 25. )
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hardship on the defendant i enforced, and would not involve
such hardship on the plaintiif if not enforced (s. 22).1

(3) That the plaintifi has not performed the whole of
his part of the contract, and that the part left unperformed,
forming a considerable portion of the whole, does got‘ admit
of compensation in money (s. 14).

(4) That time was of the essence of the contract, and
the stipulation is broken.2

(5) That the misrepreseniaiion of the subject-matter
was material and substantial (ss. 14-15).3

(6) That the plaintifi could not give a title iree from
reasonable doubt (s. 25).4

(7) That the plaintifi bad already chosen his remedy
or that he could not recover compensation for the breach, or
that he failed o perform an essential ferm of the contract
that remained on his part to be periormed (s. 24).

(8) That bhe had previously to the contract koown that
a settlememt of the subject-matter was made and was in
force (s. 24).

(9) That the conmsideratian to be received by him was
very grossly inadequate (so as to be evidence of ondue
advantage taken by the plaintiff), s 28 (a).

(10) That his assent fo the transactlon was given
under iafluence of mistake of fact, misapprehension or
surprise, s. 28 (). T

(11) That his assent was obtained by misrepresenta-
tion, (innocent or wilful) concealment, unfair practices of
the other party.

I Fryv Lane, 4 Ch.D. 812, | § 4

2 Lancaster v. Wilson, (1897} | Ch. 711 ; Settrn v, Slade, W.ard T,
3 Wanton v. Copard (1899) I Ch. 97.

4 Scoft v. Alvarez, (1835) 2 Ch. 693,
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(12) That the contract came under any clauses in s, 21
which could not be specifically enforced.

(13) A variation may be pleaded under s, 26.
(14) That there was want of mutuality ; but it is not
a defence in India.l

IMistalte how relieved,—([) Specific performance may
be had with a variatlon (s. 20).

(2) Specific performance may not be had against a
person if the assent was given under a mistake of fact (s. 28).

(3) Rectification of the instrument can be had if it is
mutua) ; oral evidence Is admissible to prove the mistake

(s. 31)2
(4) Rescission of a contract may be allowed (s. 35).s

(5) Cancellation of the inslrument would be ordered
(s. 39).

The above are some of the ways in which relief is given
in case of mistake of a contracting party, It may be a
common mistake of both parties or one induced or
contributed to by the oplaintiff. In Mallins v. Freemand
mistake of itselt was allowed as a defence,

Damages and specific performance—A person
sulng for specific performance of a contract may also ask
for compensation for its breach, either in addition to or in
substitution for such performance. The court has the
discretion to grant either relief or both ( s. 19 ).

The court can award compensation for {he breach of
the contract ; the mere circumstance that the contract is

1 Flight v. Bolland, 4 Russ. 301 ; Krishnasami v, Sundrapayar, 18 Mad.
2 Clivan, | Sch. and Lef, 39.
3 Teplin v. Jones, 15 Ch, D, 215,

4 2 Keen, 34,
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incapable of specific performance will not preclude the
court from exercising its jurisdiction to award damages.

In England, similarly, the court has the power under the
Judicature Act.!

Effect of dismissal of a suit for specific
performance—The party whose suit is dismissed is barred
from bringing -any suit for compensalion for the breach of
the contract ( s. 29 ).

Enforcing awards—Awards and wills are specifically
enforced just like contracts, and ss, 12 to 29 of the Specific
Relief Act apply ( s. 30 ).

1 Jackes v,



CHAPTER XXIX.

Rectification — Rescission — Cancellation — Declaratory
Decrees.. Receivers.

Rectification—Rectification is entirely at the’ discte-
tion of the court ; in order to get this relief it is necessary
that the mistake (either of fact or law) should be mufnal or
that there should be fraud,i and such fraud or mistake must
have resulted in the contract or other instrument in writing,
not truly expressing the intention of the parties. Either
party or his representative in interest may institute such a
a suit ; but the court will interfere only on a clear proof of
the fraud or mutual mistake, and after ascertaining the real
intent of the parties; it must be satisfied that all the parties
thereto intended to make an equitable and conscientious
agreement ; the court will than rectify the instrument so as
to express the true intention so far as that can be done
without prejudice to the rights acquired by third parties
acting in good faith and for value. Thus, there can be no
rectification against a purchaser for value without notice.
In order to ascertain the true intention of the parties, the
court may inquire as to what the instrument was intended
to mean and what were intended to be its legal consequences;
the court is in no way to confine to the inquiry as to what
its language was intended to be. This is treated in ss. 31.31
of the Specific Relief Act,

(&) 1t has to be noted that the mistake must be mutual ;
it it is that of one of the parties only, it will be a ground
not for rectification but rescission wunder s. 35 or for setting
up a variation wander s. 26.2

1 Amanat Bibi, 14 Cal, 308
2 Wilding Y. Sandeﬁon, (1897} 2 Ch, 514, } ) "
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_ {#) The maxim “He who comes into equily must come
with clean hands” applies ; i. e., both parties must be in.
nocent, i, e., did what neither of them intended to do.

(iii) The relief is not limited to contracts only ; any
instrument in writing, e.g.,, wills, deeds, can be rectified.

(v) If the original agreement is ambigous, exirinsic
evidence is admissible to ascerfain the true imtention of the
parties,

(v) This section does not apply to intentional omis-
sions.

(vi)) The word ¢ inlention ” means, intention as fo the
meaning .and legal effect of the instrument and not merely
as to the language in which they are fo be expressed.

(vii) Section 32 is limited to rectification of contracts
in writing,

(viii} A rectified contraci can be specifically enforced
if it is so prayed for in the plaint.

Prob.—A sold a plot of land to B; and the necessary
deed was drawn up ; the deed perchance happened to
include more land than A intended f{o sell ; but this was
due to the mistake of A rather than that of B ; A broughta
suit for the rectification of the deed which B opposes. Decide
the case on the contenfions of A and B,

A.—S. 31, Specific Relief Act, allows rectification only
when the mislake is mutual ; in this case the mistake is
unilateral, i. e., on the part of A only ; so A cannot succe-
ssiully claim rectification ; but the court can act unders. 26
and allow a parol variation to be set up by A, i e, décree
specific performance subject to the variation, or under s, 36
it can allow A to rescind the coniract altogether.

~— Harris v, Peperell, L. R. 5 Eq. 1; Bloomer v. Spitile, L, R, 18
Eq. 427 ; Mahomed v. Chaturpotsing, 20 Cel. 859,
20 .



306 PRINCIPLES OF EQUITY.

"When a contract can be allowed to be res.
cinded—S. 35 of the Specific Relief Act, empowers a
court of equity to adjudge rescission of a contract ( at the
suit of any person interested in the contract in writing for
its rescission )l:—

(1) If the contract is voidable or terminable by the
plaintiff, i. e, in case of a contract induced by coercion,
undue influence, fraud, misrepresentation, under ss. 15-18
(Indian Contract Act). It must be terminable by the
plaintiff only and not by both the parties, i. e, it must
not be void altogether. A contract is said to be terminable
when it reserves to the contracting parties—one or both—a
power in certain specified circumstances {o rescind the
contract,

(2) If the contract is unlawful for causes not apparent
on its face, and the defendant is more to blame than the
plqintiff , the accident, mistake or fraud which is pleaded,
must be such as would go to the bottom of the coatract
radically affecting its merits and not such as to admit of a
rectification.

(3) If the decree for specific performance of a coniract
of sale, or of a contract to take a lease, has been made and
the purchaser or lessee makes default in payment of the
purchase-money or other sums which the court has ordered
him to pay (when the purchaser or lessee is in possession
of the subject-matter and the court finds that such possess-
ion is wrongful, the court may also order him to pay to
the vendor or lessor the renis and profits, if any, received
by him as such possessor, and in the same case the court
may, by order in the suit in which the decree has been
made, and not complied with, rescind the contract either
so far as regards the party in default or altogether as the
lustice of the case may require).

1 Harris v. Peperell Supra ; Paget v. Marshall, 28 Ch. D. 255.
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This is at the discretion of the court and not obligatory
upon it ; the mere fact that the requirements of the section
are specified is not conclusive. If it thinks propet, it may
award compensation to the other party and ask the person
in whose behali it is so rescinded to pay the same, A parly
may, in his suit for specific performance, put a prayer for
rescission in the alternative (ss. 35, 38, Specific Relief Act).l

(§) Inadequacy of price, how far a defence—Mere
inadequacy of price is not of itself a defence to a suit for
specific performance or a ground for rescission of the cont-
ract. Section 28 (a) requires that, in order to be a valid
defence, it must be so grossly inadequate (with reference to
the state of things existing at the date of the contract) as
to be by itself, or coupled with other circumstances, evidence
of fraud or of undue influence taken by the plaintiif.

(#i) Clauses (a) and (), s. 35, are general and apply
to all contracts, Clause (¢) is limited to two kinds, viz,
contracis of sale or contracts for lease ; the ground of
relief in cl. {¢) is different.

(éii) Section 36 is limited to cases where there is
rescission on the ground of mistake only ; it is not allowed
unless parlies can be put in sfafus guo.

(iv) If the case falls under any of the three clanses in
s. 35, rescission is allowed even without the consent of the
other side. There cannot be rescission of a part,

(v) Rescission must be within three years as provided
for by Arlicle 114 of the Limitation Act, the period running
from the time the plaintiif came to know of circumstances
entitling him to the relief.

Prob.—X agrees to sell his estate to Y for Rs. 5,000,
Y pays Rs. 3,000 and js let into possession of the property;

{ Hariv., Naro, 18 Bom, 342,
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Y, however, fails to pay the balance of the purchase-money.
Advise X as to his legal position.

A.—X can, under s. 35, cl. (¢) of the Specific Relief
Act, bring a suit for rescission of the coniract ; this prayer
may be the main relief or may be an alternative one if the
suit is for specific performance of the contract {o pay the
balance. Ordinarily, the vendor brings a suit for recovery
of the balance in the shape of a claim for specific perform-
ance, The decree in such a case fixes the time and place
of the payment of the balance of the unpaid purchase-
money ; on non-payment within the fixed time, the court
making the decree is'to be moved, and the rescission of the
contiract is asked for. The court then passes the neeessary
order.

Prob.—A went through a form of marriage with B
which both of them knew to be invalid ; before going through
the ceremony, A made a settlement which was good on the
face of it but was really in consideration of the ficlitious
marriage, of certain properly upon B ; they then lived
together as husband and wife, but after A’s death, his repre-
sentative seeks to set the settlement aside and comes to you
for advice.

P

A.~Both A and B are in pari deliclo. A had partici-
pated deliberately in the form of marrige known to him
to be invalid, and the agreement was founded on equally
immoral conduct on his own part ; and so he, if living, wo-
uld not have been able to get it set aside, but would have
been left to take the consequences of his own iniquity ; end
what A could not do himself, it could not be dome by his
representative ‘'who stands in his shoes. Naturally; therefore,

C would not succeed in his efforts to set aside the deed which
must remain binding upon him.1

Cancellation of an instrument (ss. 39-41)—This

! Ayerst v, Jorkins, L. R, 12 Eq. 275,
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relief, equally as rectification, is in the discretion of the court.
The written instrument sought to be cancelled must be
void or voidable against the plaintiif, Such a person may
sue to have the instrument adjudged void or voidable and
get it delivered over to himseli or cancelled, He must,
however, satisiy the court that the imstrument, if left
outstanding, may cause him serious injury or that he had
reasonable aprehensions! thereof. The court has the
discretion’even to cancel an instrument in part and allow
it to stand for the residue if the instrument -evidences
different rights and obligations (s, 40). It may, if it is
necessary for the ends of the justice, require the plaintiif to
make compensation to the other party (s. 41)., This relief is
granted by the courts of equity on the principle of guia timet
to prevent and avoid anticipated mischief or wrong ; the
reason being that if not so cancelled, the instrument would,
after & lapse of time when the evidence of its voidable
character is no more abtainable, perhaps be vexationsly used
by ome party against the other inpmocent party? (ss. 39-41),

(£) Essentials of refief—The plaintifi must prove:-

(a) That the instrument is void or at least voidable
against the plaintiff.

{p) That he has rteasomable apprebension of injury
from the instrument if left outstanding,

(¢) That the threatened injury is serious,

(d) that the case is such tbat the courl ought to
exercise its discretion and cancel the document.3

(#) 1t must be done within three years under Article
91 :of the Limitation Act4
1 Kotrabassappaya, 23 Bom, 375,

2 Mamn Singh v, Panday, 12 All, 523; Mohimchunder v, Jughul Kishore,
7 Cal 736, Jeka Dula v Bai Jivi 39 Rom. L, R, 1072,

3 Valiv. Dalg,25 Bom. 10, .
4 Beakatram, 72 Bom 550,
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(iif) Rescission can be ordered in case of a coniract
being voidable only ; while cancellation can be had in any
case i.e,, whether the instrument is vold or voidable ; and
it is sufficient if there is a reasonable apprehension of the

danger.

Declaratory decrees—Scction 42 of the specific Reli-
ef Act makes provision for a particular mode of rilief, where
there is no specific performance, no award of compensation ;
but there is merely a declaration of the rights of parties.
Thus when a person denies or is interested in denying the
title of another person 1o any legal character or {o any right
as to any property, io which said character or right that
other is entitled, that other person may iostitute a suit
against the former, and the court will then, in ils discretion
make a declartion that he is so enfitled ; in such a suit the
plaintiif need not ask for any further relief ; but if the
plaintiff, being able {o seek any fufther reliei than a mere
declaration of title, omits {o do so, the court shall not pass
any such declaration, 1. e, there should not be further
consequential relief open to the plaintiif,

Such a decree is binding only on the parties to the suit
and the persons claiming through them respectively, and
where any of the parties are {rusiees, persops for whom they
are trustees, There can be no execulion of a declaratory
decree,

Essentiais—In order to get a declaratory decree it is
necessary that :(—

(1) There must be a present existing interest, how-
ever distant the possibility of its coming into
actual possession and enjoyment may be; a
mere contingency, however proximate and valu-
able, if by virtue of it there is no present state
of interest, will not suifice.1

1 Waijid Aly, 8 All, 3
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(2) There must be some present danger or detriment
tfo such interest to be avoided by the declaration;
it must not have been sought on merely spescula-
tive grounds.

(3) A man who is able to seek further relief than a
mere declaration of title, cannot be allowed a
declaratory decree only if he omits to seek that
further relief. (Co/lelt.)

(i) This section is designed for the purpose of making
clear that which is at present doubtful and which it is
necessary to make clear. The decree creates no new right ;
it only declares what was plaintifi’s right before,

(#) Even ii the three essentials mentioned above are
present, the decree cannot be claimed as a matter of right;
it is discretionary with the court.,' [t will not make a
declaration i all the parues are mot joined.?

(#if) The proviso to ihe section does not empower a
court to dismiss a suit merely because the plaintiff being
able to seek further relief fails {o do so; the courl can only
refuse to make the declaration.’

() In graniing a declaratory decree, when no conse-
quential relief is claimed, the court should exercise its
discretion with great caution, All that the proviso to s, 42
forbids is a suit for pare declaralion without further reliei,
{t does not compel a plaintiff to sue for all the relief which
could possibly be granted or debar him from obtaining a
relief which he wants, unless at the same time he asks for a
relief which be does mnot wani. If contemplates only ‘a
further relief’ which could be claimed against the defendant
only and not oze which could be claimed against anybody

1 Qopal Kunwar, 26 All,
2 Maharajah of Benaras, 27 All 136,
3 Kunjbehari v. Keshalal, 23 Bom. 537,
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else! “The object of the Legislature was to grant fo the
pldintiff a relief granted by the Court of Chancery in England
in cases where no relief at common law was available, The
proviso refers to the position of the plaintiff when he
commenced his suit, and is applicable only to such relief as
is appropriate and consequent on the right asseried. The
words ‘urther relief’ mecan the further relief in relation to
the legal character or right as {o any property which any
person is entitled to, and whose title to such character or
right any person denies or is inlerested in denying.”
(Collett.)?

Prob.—A is related {o B, a Hindu widow, and, &s her
reversioner, is likely to fake her property on her death; A
assigns his right to C. C wants o get a declaration as {o
his rights through a decree of the court and comes to you
for advice.

A.—No; he cannot get. S. 6 of the Transfer of Pro-
perty Act prohibits the transfer of an expectancy by a
presumptive heir ; so C, having no interest, can get no
declaration under s, 42, Specific Relief Acl. The student
may consult :

(1) Kathama Natchiar v. Dorasing, (1875) 2 1. A, 169.
(2) Steoparsansingh v. Ramadanan, 43 1, A. 91,
(3) Deopali Koer v. Kedar Nath, 39 Cal. 704,

Appointment of receivers—This is a relief meant
for the protection of properly. A receiver can be appointed
of any property, movable or immovable, eg., shares in
companies, lands, inami villages, stock-in-trade, ete. It is a
matter resting in the discretion of the Court, The mode and

1 Humaysa Begum v. Md. Khan A. I. R, 1943 P, C, 94,

2 Pf.kirchand v. A nandachander, 14 Cal. 586 ; Sardersingkii, v. Ganpate
sioghji, 14 Bom, 395 ; Kandn v. Krishna, 13 Mad. 327,
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effect of his appointment, and his rights, powers, duties and
liabilities, are regulated by the Code of Civil Procedure, -It
is provided by the Code of Civil Procedure that : where it
appears to the Court to be just and convenient, the Court
may by order—-(a) appoint a receiver of any property,
whether bejore or after decree ; (b) remove any person from
the possession or custody of the property ; (c) commit the
same fo the possession, custody or management of the
receiver ; and (d) confer upon the receiver all such powers
as to bringing and defending suits and for ihe realisation,
management, prolection, preservation and improvement of the
property, the collection of the rents and profits thereof, the
application and disposal of such rents and proiits, and the
execution of documents as the owner himself has, or such
of those powers as the Court thinks fit. It is further
provided that nothing in the rule shall authorise the Court
to remove from the possession or custody of property any

person whom anmy party to the suit has not a present right
so to remove.

, ‘He is liable for loss occassioned to the properly by his
wilful default or gross negligence. A receiver stanis in a
peculiar position, for in his case want of ordinary diligence
would be laken as amounting to gross negligence,

To protect the properly in his bands against loss,
securily is generally taken from the receiver. He has to
account for what he receives in respect of the property and
pass his accounts at such period and in such form as the
court directs (s. 44, Specific Relief Act ; see Order 40 of
the Civil Procedure Code). .

English law—tle may be appointed on the application
--of any party and even after a judgement in the case, if the
same remains unsatisfied, or at the instance of a mortgagee
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in possession. This wide latitude is given fo the courts
after the judicature Act of 1873.

It can do so whenever it appears to it just and conve-
nient ; and the appointment may be wuncondifional or upon
certain terms ; but in making the appointment the court is
to have regard to the amounl of the debt, the amount which
he will probably recover and the costs of his appointment.
He is to be regarded as an oificer of the court and has to
keep regular accounis as prescribed ; and has also to furnish
secutity ; but in urgent cases he is exempted.l

dJurisdiction of a ecuri te enforce performance
of public duties—This 1s of the nature of mandamus (in
England ). Ss. 45-51 of the Specific Relief Act lay down a
string of rules governing the jurisdiction of the courts in
enforcing performance of public duties, and the procedure
for such a relief, thus:—

Any of the High Coutls at Fort William, Madras, and
Bombay «can make an order requiring any
specific act to be done or forborne, within the
local limits of its ordinary original civil jurisdiction
by any petson holding a public office,
temporaty or permanent, or by any corporation
or any inferior court of judicature, Such act or
forbearance must be clearly incumbent on such
public officer or court or corporation under any
law for the time being in force, and must, in the
opinion of the High Court, be consonant to right
and justice. Further, the applicant (to the satisfa-
ction of the court) must have no other specific
and adequate legal remedy, aod {he remedy
given by the order applied for must be
such as would be complete,

1 _County of Gloucester v, Audry, (1895) I Ch 629,
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The applicatlion must have been made by some person
whose property, jranchise or personal right would be injured
by the forbearing or doing of the said specified act. It must
be fouaded on affidavit of the person injured, stating his
right in the maiter in question, his demand of justice, and
the denial of his right,

Procedure—The High Court may make the order
absolute in the first instance or refuse it or grant a rule nisi
to show cause why the order applied for should not be made,
or it may make an order in the alternative; lastly, if no
cause is shown, it may make a final peremptory order to
do the act or forbear from it absolutely. The costs are
in the discretion of the court. An appeal lies from such
an order.l

() It is only the High Courts that can exercise this
prerogative, and that too only when there is no other specific
and adequate remedy ; thus a court would refuse lo interfere
under this chapter on the application of a purchaser of
shares in a company, whom the directors refuse io register
as a sharcholder for he has a remedy open under s. 58, Indian
Companies Act?, but it would interfere to restrain a person
who 1s not duly elecled from exercising the functions of a
duly elected Municipal Commissioner.

(i7) The High Court cannot, under s, 45, make any
order binding on the Government, ie.,, Secretary of State,
Viceroy, and Governors of Madras or Bombay, Lieutenant-
Governor of Bengal, nor make an order on any servant of
the Crown as such, merely to enforce the satisfaction of a
claim upon the-Crown.

(iti) The pbwers conferred are very similar to those
exercised through the old prerogative writ of mandamus in

1 1n re Corkhill, 1 L. R. 22 Cal. 717.
2 In re Bombay Insurance Co., I L. R, 16 Bom, 328 .
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England, the object being the enforcing of public duties,
But it may be noted that the Saction 45 of the Specific
Relief Act does not in terms deal the writ of mandamus,
On the contrary it is laid down in Section 50 of the same
Act that neither the High Court nor any Judge shall here-
after isswe any writ of mandamus! [t may further be
pointed out that the conditions laid down in s. 45 are
cumulative, They must all be fulfilled before an order is
passed under the Sectiion..

(v) The application ought not {o be premature mor
unreasonably delayed. An impossible act will not -be
ordered ; 1n England it is not granted to deprive a person of
an office ; but in India it would perhaps be allowed.3

1 Lady Disbai v, Noronha 48 Bom, L. R, 255.

2 De'Souza v. The Reserve Bank of India. 48 Bom, L. R. 365.
3 4 Mad. 233,



CHAPTER XXX

How preventive relief is granted.—In what cases a Court
abstains from granting an injunction.—Resiraining breach of
negative covenants if the affirmative part cannot be specifically
enforced.—Different kinds of injunclions.—~When perpetual
injunction is granfed..—Mandaloyy injunction.— Illustrations,

Preventive relief—Preventive relief is granted by
an injunction enjoining the other party to refrain from doing
that which he is under an obligation not fo do. It is
entirely at the discretion of the court. An injunction may be
temporary or perpetual as also mandatory. It is a mode of
specific performance of negalive agreements, In England,
before the Judicature Act, 1873, cases in which equity would
interfere by injunction were classed under two heads: (i) to
prevent the iniquifous institution or coniinuance of judicial
proceeding, or (if) injunction to restrain wrongful acts ir
pais, i.e., unconnecled with judicial proceedings ; but now
it can be done in all cases where it appears to the court that
it is just or convenient t{hat the order should be made irres-
pective of the plaintiff or defendant being in possession !

‘When injunction will not be granted—Section 56
of the Act gives general cases in which injunction is refused.
In other cases, even it is not obligatory on a court to giye
an injunction ; it has to exercise ils discretion, regard being
had fo the merits of each case.

It will not be granted :—

(1) To stay a judicial proceeding pending at the instity-
tion of the suit in which injunction is necessary to prevent
a multiplicity of proceedings. In England, too, the courts of

- 1 Lowndﬁ Ys Beim, 10 Jo N- Sc 226.
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Chancery have two similar prerogatives : (/) lo stay procee-
dings at law, (i) jorisdiction in bills of peace.

(2) To stay proceeding in a court not subordinate to
that from which injunction is sought.!

(3) To restrain persons from applying to any legislative
body.

(4) To interfere with the public duties of any depart-
ment of the Indian or Local Qovernment or with the
sovereign acls of a foreign Government,

(5) To stay any criminal proceedings.

(6) To prevent, the breach of a coniract the perform-
ance of which will not be specifically enforced (s. 21)

(7) To prevent on the ground of nuisance, an act of
which it is not reasonably clear that it will be a nuisance ;
if the court is satisfied that the act complained of will
inevitably result in a nuisance, it would interfere o restrain
the act before the &ctual nuisance has been committed.
No relief, by way of injunction, can be given for an
imaginary or problematic injury.

(8) To prevent a continning breach in which the person
seeking an injunction has acquiesced, there should be no
laches ; if there is unnecessary imexplicable delay in applying
for it, the maxim * Delay defeats equities " prevails, Thus,
if a man’s neighbour is building over his own land but in
such a way as to infringe his rights of easement to light and
air, the action must be brought at the earliest opportunity,
and if he waits till the whole building is completed, he will
lose his right to the relief.2 Acquiescence bars injunction
but not the right to compensation,3

| Appan v. Raman, 14 Mad, 422,
2 Jemnad:s v. Afmaram, 2 Bom, 138,
3 Lindssy Petroleum Co,, L. R. 5 P. C. 239.
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(9) When equally ehicacious relief can be had by other
usual proceedings (except in the case of breach of trust).i

(10) If the applicant does not come with clean hands,
ie., if he is guilty of such conduct as disentitles him to the
‘assistance of the court.

(11) When he (applicant) has no personal interest in
the matter, ie,, he is a nominal plaintiff, others having
actual interest in the suit.

For detailed discussion on this subject the reader is
referred to Woodroffe on Injunction, p, 112.

Prob.—Will a court of equity grant an injunction in
any of the following cases :—

(@) A died leaving a will whereby he left all his pro-
perty to B aiter providing for his wile’s maintenance.
However, after A’s death, C announced her intention to
adopt a son {o her husband, and a particular day was fixed
for the adoption. B comes to court for an injunction
restraining C from adopting.

(6) A builds a house with eaves projecting over B's
land ; three months after that, B comes to court for a
mandatory injunction.

(c) A mannfactutes and sells crucibles, designating
them patent plumbago crucibles, though in fact they were
not " patented. B sells his own crucibles as patent plumbago
crucibles, A comes {o court for an injunction against B.

A~—(a) No; 1t has been held by the Bombay High
Court that an injunction to restrain an adoption cannot
be granted, The injury to B would be only problematic ;
it is not certain that the adoption, if performed, would
deprive B of his rights under the will,

1 Wallis v. Earl of Shaftesbury, 7 Ves, 487,
2 Assur Purshotem v. Raionbai, 13 Bom. 56,
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() A mandatory injunction is entirely in the discre-
tion of the court, turning upon the facts of the particular
case, If the court holds that the interval of three months
between A's building and B's coming to court is laches on
his part, injunction will not be granted ; but if it be held on
the particular facts that B came {o court on {he earliest
opportunitly, B will have a mandatory injunction against A.!

(¢) No; the rule is “he who comes into equity must
come with clean hands.” The plaintiif’s own crucibles were
not patenicd and he pul them forth as patented. There
can be no property in such falsehood. His own conduct is
such as to disentitle him to the assistance of the court.
Injunction will, therefore, be refused.?

Prob.—A and B, both of Bombay, owned houses
adjacent to one another, and in the side of A’s house, abutting
on B's premises, were several windows which were ancient
lights. B, having pulled down his old house, commenced
to build a new one in such a manner as would cause a great
diminution of the light which entered the windows referred
to above, but owing to other windows in front and rear of
the house such diminution of light would not materially
affect plaintiff’s comfort in the wuse of his house, What
relief will A be awarded ?

A.—The decree will be for damages only, The Bombay
High Coutt; has laid down the principles to be observed by
the courts in granting injunction in light and air cases. For
an injunction, it is necessary that the plaintiff’s light should
have been substantially diminished by the new building,
and that the building should have been rendered unfit for

I Holland v. Worley, 26 Ch. D. 576; Jamnadas v. Atmaram,
2 Bom. 133.

2 Morgah, 36 L, J. Gh, 228,

3 Dhbunjibhai Omrigar v, Lisbos, 13 Bom. 257 ; Ghan bam v. Moroba,
18 Bom, 474,
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fli¢ puspose for which it might reasonably be expected to
be used. In this case the interference does not appear to be
so large, malerial and substantial inasmuch as the
windows in the front and rear of the house do bring in
sofficient light. The plaintiff can therefore get damages
only.

Restraining breach of negative covenants—
Section 57 says that “notwithstanding anything mentioned in
s. 56 (above), when a contract consists of affirmative and
negative covenants, i.e., to do a certain act and restrain
from doing something, the mere fact that the court cannot
compel specific performance of the affirmative clause, shall
not preclude it from granting an injunction against the breach
of the negative covenant; but this is restricted by the
proviso, viz.,, that the applicant must not have himself
failed to perform his part of the contract, The affirmative
and negative covenants must be distinct Rnd separate, and
each of them should be substantive parts Pf the contract,
So, if the negative clause is merely subsidigry or incidental
to the affirmative part, the former will not be enforced by an
injunction. Again, they should not be correlative fo each
other so as to be inseparable. The court has to be satisfied
that they are distinct. It should be noted that this section
is not subject to the provisions of s. 21, cl. (9); under this
section an injunction may be granted even in case of a
contract of a longer duration—even exceeding three years,
though it might not be capable of specific performance
under s, 21.1

() To entitle the applicant to an injunction restrain-
ing the breach of a negative covenant when the positive one
cannot be specifically enforced, the following are the
necessary essentials :—

I Madras. Ry. Co, v. Rust, 14 Mad, 180 ; Lumley v. Wagner, 1 De,
d. M. and Q. 604 ; Hills v. Croll, 2 Ch. €0; Callianji v, Nursi,
- 19 Bom: 764, -
21
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(a) the agreements; (§) divisible; (¢) the negative
one may be express or implied ; (d) the applicant
must not have f{ailed to perform his part of the
contract,

() It is not necessary that the inability of the court
to enforce specilic performance of the affirmative part must
have arisen in a particular manner.

' Prob.—A_signed an agreement in England with B,
whereby he contracled to serve B exclusively in India for
4 vyears under a penalty of Rs. 1,000, A having served for
one year quitted B’s employ without any reasonable cause.
Has B any remedy under the Specific Relief Act against A ?

A.—A’s contract of personal service cannot be speci-
fically enforced (s. 21, cl. (2)) ; however, the contract
consists of both affirmative and negative covenants—
affirmative, i.e,, to [serve B for a certain period, and negative,
ie., to serve him J:xclusively and not anyone else. The
affirmative clause [is distinct and separate from the negative
clause, and B has not failed to perform his part of the
agreement. An injunction can therefore (under s. 57) be

granted to restrain A f{rom the breach of the negative
covenant.

y Further, according‘ to s. 20, liquidation of damages,
le., Rs. 1,000 penalty, is no bar to specific performance of
the negative part if B is willing to retain A in his service,

The student should carefully read illustration (d) to
s. 57. 36, Cal. 354, perhaps goes too far. See the case of

Whitwood Chemical Co. v. Hardman, (1891) 2 Ch. 416, 426,
432.

Difference between temporary and perpetual
injunction—A temporary injunction is provisional in its
nature, continuing until a specified time or until the further
order of the court; but it does not conclude a right. [t can

45
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be granted at any period of the suit, even ex parte, without a
notice to the other party to show cause why it should mot
be granted. It remains in force till the date oi hearing,
if not dissolved before that date, In India the grant of
temporary injunctions is regulated by Civil Procedure Code,
Order 39 ; its object and eifect is to preserve the property
in dispute in sfafus guo until the final disposal of the case.
A perpetual injunction, on the other hand, can only be
granted by a decree made at the hearing and upon the
merits of the case: it is granted when a right is established
and it them follows that mno obstruction can be made or
repeated in futore by the other parly claiming under an
adverse title.1 The defendant is, by such an injunction,
perpetually restrained from the assertion of a right or from
the commission of an act which would be contrary to the
right of the plaintiff.2

Statutory contracts—A court caryrestrain the breach
of a statutory coniract by an injunclion {ven without proof
of actual damage, e.g., where a railwely company or amy
public body is exceeding ils statutory powers or using them
vexatiously and oppressively or colourably.d In such cases
the Attorney-General is the applicant and he has omly to
show that the tendency of the act is to produce serious
public mischief4 ; simi@arly a shareholder can applys.

Perpetual injunction, when granted—It may, at
the discretion of the court, be granted to prevent the breach
of an obligation existing in favour of the applicant. In case
of contracts, the provisions of ss. 12 to 29 guide the grant of
the injunction. The jurisdiction of a court of equity to

—

1 Appa v. Appi. 4 Bom. L. R, §34.

2 Lowndes v. Beetle, 33 L. J. Ch. 453,

3 City of Westminster case, (1904) 1 Ch. 759 ; Att.-Ganersl v. Han.
. well, (1900) 1 Ch. 51.

" Byce, (1903) 2 Ch. 556.

5 Punt's case, (1903) 2 Ch, 576.

-
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issue an injunction in cases of coniracts is co-extensive with
its junisdiction to decree specific performance. 1i the
contract is not specifically enforceable, the court will not,
by way of injunction, resirain the breach thereof' ; but the
remedy by injunction is in some cases available even where
the remedy by specific performance is mot granted’ ; s. 54
gives the cases in which such an injunction is granted (in
case of Torts) if the defendant invades or threatens to invade
the plaintiff’s right to or enjoyment of properly, viz :—

(1) If the defendant is a trustee for the plaintiff.

(2) Where there exists no standard for ascertaining the
actual damage caused or likely to be caused by the invasion.

(3, Where pecuniary compensation would not afford
adequate relief. The Bombay High Court has laid down -
the fesf that damagey should be awarded yhere the imjury is
not so serious that fae property might not still remain the
plaintifif’s and be asf'substantially useful to him as before.3

. (4) Where it is probable that pecumary compensation
cannot be got for the invasion.

(5) Where it is necessary to prevent a multiplicity of
proceedings,

Practice as to granting injunction—Injunction will
be refused if it would operate oppressively or imequiably
or contrary to the real justice of the case, where it is not the
fit and appropriate mode of redress, where it would cause
injury, where it is unreasonable, or undesirable consequences
might ensuve. (Story.)

I Davies v. Malcolm, 29 Ch, D. 596.
2 Flourington, (1903) 1 Ch. 920,

3 Holland v. Worley, 20 Ch D, b75; Pattison v. Gilford, 13 Eq. 259;
Kadarbhai v. Rahimbhai, 13 Bom. 677, Dhanjibhai v. Ligsboa, 13
Bom. 252 ; Kalidas v. Purjaram, 15 Bom. 330.
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Mandatory injunction—This is something positive in
character as opposed to an ordinary injunction which is
issued to a person merely to restrain him from breaking the
contract or from invading a person’s nght to the enjoyment
of properly ; or lo preserve the property in sfalus quo for
a time, S, 55 of the Specific Relief Act says that when
to prevent the breach of an obligation it 1s necessary to
compel the performance of certain acts which the court is
capable of enforcing, the court has the discretionary juris-
diction to grant an injunction to prevent the breach com-
plained of ; and also to compel performance of the requisite
acts. The applicant seeking this relief must not slumber
over his rights at all ; he should be active and not guilty of
laches ; further, he has to make out a stronger case than
when he seeks an ordinary injunction.! see Smith v. Smi'k,

(1875) L. R. 20. Eq. 500

Proh.—How will a court of equityt ct in the following
cases:—

(@) A town municipality built “upon Iand which
ought to have been left open. A sued on behali
of the other inhabitants to prevent the building
but meanwhile they had been completed.

() A sold mixed tea under the name of Howkha’s
Mixture, and in his advertisements he made
false statements-io the public as that it was the
tea used by Howkha ; B sold his mixture under
the same name ?

A.—(a) This is a matter wherein the interests of all
residents of the locality are concerned ; of course, if it were

1 Durel v. Pritchar., L. R. 1 Ch. 24 Denat v. Auction bMart Co,
2 Eq 233, Holland v. Worley, 26 Ch. D. 578; Land Mortgage
Baak v. Ahmedabhai, 8§ Bom. 35, Jamnadas v, Atmarim, 2

Bom. 133
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between private individuals, the court would have no
recourse but fo grant a mandatory injunction ; here the
court has to see what would be a good arrangement for the
parties ; if the municipality agree to dedicatc another piece
of ground in lieu of the one built upon, mandatory injunc-
tion would not be granted.!

(6) In a case with these facts it was held that the
conduct of the plaintiff A disentitled him to any rehef, and
so no injunction would be granted agaist B who copied A
in his false and puiling recommendations of goods. But
in a similar case it was held latterly that mere puffing
recommendation, though mnot strictly true, would not of
itself be sufficient to debar the plaintilf; but this lalter
decision is open to doubt inmasmuch as it does mot dis-
{ipguish between puffing recommendations and utterly false
statements,?

()) Clubs.—Al, regards expulsion of a member from
a club, it is restrdined if the member has not had an oppor-
tunity of being heard,® except where the club is a trade
union or a proprietary one.4

(i) 1t is issued in case of trade conspiracy, c. g., boy-

cotting, watching and besetting, only if the damage would
otherwise be irreparable.’

(#if) Palse statements at Parliamentary elections can
be restrained.

Injunction to restrain libel—An injunction s
given at the hearing, i.e,, disposal of the suit generally.6 But

1 Qrabam v. Swan, 7 Ap. C. 547,

2 Pidding, 8 8im, 477 ; Holloway v. Holloway, 13 Beav. 209.
3 Fischer v. Jackson, (1891) 2 Gh. 692.

4 Baird v. Wells, 44 Ch. D, 661,

6 Charpock, (1899) 2 Ch. 36.

6 Solomon v, Krnight, (1891) 2 Ch. 294,
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it is often restrained by an interlocutory injunction when
- there is a clear case, Before the Judicature Act it could mot
be done.! It is only when there is a wholly unjustifiable
and atrocions libel, likely to cause irreparable injury to the
applicant, that the court would grant this remedy on an
interlocutory application,

Light and air cases—In England, when a person
builds so near the house of another as to darken his wind-
ows against the clear right of the latter, either by contract
or by ancient possession, the court interfers by an injunction
except where damages would be a substantial compensation,
The rule oi 45° has now become obsolete. The Bombay High
Cour{ has laid down that there is no rule of law that anci-
ent lights may be interfered with provided it leaves an
angle of 45°7. Now the test lafd down is *“whether there
is a substantial privation of light which is enough to remder
the occupation of the house uncomfortabley according to the

“ordinary notions of mankind and 1n the}case of business
premises which is enough to prevent the \aintiff from carr-
ying on his business as beneficially as :before.”s In India
under ss, 33 and 35 of the India Easemept Act neither
damages nor injunction could be granted for a mere trivial
disturbance. Under S. 33 a plawtiif would be eantitled {o sue
only when the disturbance of his night has caused substan-
tial damage. In the case of a night to light and air, it is subs-
tantial only when the disturbance malierially interfers with
{he physical comfort of the plaintiff or prevenis him from
carrying on his accustomed business in the dominant heritage
as beneficially as he had done previous to the imstitution of
the suit.

‘Waste—~Permissive waste is not generally restrained
but, as laid down in a leading case¢4 equilable waste is, if

I Quariz Hill Co. v. Beal, 20 Ch. D. 501,

2 Abdulleh v. Bey Mahommad 5 Bom L, R. 446,

3 Colls v. H. & C. Stores (1907) A, C. L. Paql v. Robson42 Cal 46.
4 Qerth v. Cofton, 2 W. T, 971.
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it is prejudicial to the inheritance. The mere fact of
countetvailing advantage is no defence, Waste is any spc
or destruction by a particular tenant to the damage
successor .as is contrary -to the intention of the seltlor. |
the case of morigages, a court of equity will restrain {}
mortgagor in possession from doing any act whereby tl
security becomes insufficient.' A mortgagee in possessic
can be restrained from felling timber, unless the security
insufficient. A tenant for life is not liable for permissis
waste, legal or equitable. A court does not now stay amel
orative waste by an injunction (e. g, converling

warehouse properly into a residential one—more calculate
to'let and otherwise more valuable).?

Nuisance—The Attorney-General alone can sue for &
injunction, [n case of a public nuisance the ordinary remed
is a criminal action, It affords ground for civil action onl
if it causes specigl damage.3 No aclion can lie if the nuisanc
is legalized by sfilute4 A private nuisance is resiraine
only if the mi ‘{chief is irreparable and is a constantl
recurring grievance, The fest is whether there is such a
inconvenience caused which materially interferes with th
ordinary comfort, physically, of human existence, Bt
under the new Civil Procedure Code of 1908, power 1s give
to the Advocate-General to move a civil court in case
a public nuisance.5

Trade mark—The question is, how far the defendant
trade mark bears such a resemblance to that of the plainti
-as to be calculated to mislead incautious purchasers ; &
a matter of fact, no one has the liberty to sell his goods &

those of a rival trader, It is sufficient if the resemblance :

! Robinson v. Litten, 3 Atk, 209.

2 Doherty, 3 A. C. 703.

3 Attorney-General v. Brighton. (1900) 1 Ch. 276,
4 L. B.Ry.Co..v, Truman, 11 A. C. 45.

5 Walter v, S:lfe, 4 Do, Q. and S. 323.
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likely fo deceive ; it is not necessary that any one-should
have been actually cheated ; .mere possibility of deception
is not enough.! There must be a probability verging affirm-
atively towards a certainty, Want of fraudulent intention
is no defence.2 -

Patent—Says Kerr, ¢ There is an ininingement of
“patent only when a man uses directly or indirectly {he
invention which is the subject of the privilege, or employs
means oaly colourably diiferent o produce the same result”;
the identity must be not faint, but substantial, This is
protected in India by Act V of 1883. The aggrieved person
must show that his is a new invention of unfilify and that
he is the inventor ; the specification must also be completely
shown. Injunction is not a matter of right. If the patent
is recent and not established, it must be established. In
some case the court refuses to issue ad inferim injunction,
resling satisiied with defendant’s underlakiyg to account.

Copyright—Registration is necessaryyy The term for
which copyright shall subsist shall be thellife of the author
and a period of fifty years after his death. Inmjunction is
gwven in case of piracy, i. e., servile or evasive im:itation of
the original book. Bona fide abridgment or use of common
materials or extracts from the original is no piracy so as to
be an infringement of {he right, Tes{ isi—Has there been
a legitimate and fair exercise of mental ability, industry and
discrimination resulting in the production of a new work 74
But it would be an iniringement if, instead of searching into
the common sources in an independent and critical manner,
an author quietly and setvilely avails himself of the labour
of his predecessor and adopts his arrangements or does it
with only colourable variations. The fact of appearance,

1 Barlow v. Gobindram, 24 Cal, 364,
2 Graham v, Kells, 3 Ben, L. R. 4; Leather Cloth Co, v. American
L. Co, 11 His L. 583.

3 Johnson v. Newes, (1897) 3 Ch. 663, =~~~ - -
4 Chﬂmpbe“ Ve SGOit, ‘2 Sin]w 31 ’ ]Jewig . Pﬂl]erton, 2 Bgav' 6‘
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in the alleged copy of same inaccuracies or blunders that
are to be found in the first published work, is a piece of
evidence to show piracy.! There may be copy right in oral
lectures or title of a book, and in illustrations. headings,
letters on lilerary subjects, or private matters, or in unpub-
lished manuscripts. There is no bar to challenging a second
cdition of a pirated work merely because the first one was
allowed to pass.?

e

1 Leslie v. Young, (1894) A. C.335.
2 Hogg v. Sooth, L. R, 18°Eq.’ 444.
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TECHNICAL TERMS

THE following table explains the relation betwcen the
different kinds of estates recogaized in England (the {feudal

. tenure not being prevalent in India, all the distinctions dc
not prevail in this country) :—

Property or Estate.

belgal. Equitable,

I
|
With regtlird to the With regard to the With regz'trd to the

quantity of period of enjoyment number of
interest. (in possession or in tenants.
] expectancy.)

| |
Freehold. Less than a freehold (estate for will or
l for years or by sufferance).

Pee (estaie of For life and not of inherilance

inheritance), (for life, tenancy in tail aiter possibility of
issue extinct, estate per aufre vie, estate
by courtesy and dower, jointure).

J

|
Fee simple. Fee tail,

!
3 s | J
Absolute.  Qualified. Conditional.  Special, Gexlxeral.

~

!
‘ . Tail male. Tail jetlgale
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Explanations—Right of properly consisis in a man's
free use and enjoyment and disposal of all his acquisition in
external things round him ; property may be real or personal,
Real Property consists of things substantial and immovable
and of the rights and profits annexed to or issuing out of
these ; whereas personal properfy consists of goods or money
and all other movables and of such rights and profits as
relate to movables ; these are also called chattels personal,
Any interest in real property, for certain years or at will,
which does not amount to a freehold, is a chatiel real.

Hereditament is whatever may be inherited ; it includes
lands, tenements and all things, real or personal, corporeal
or incorporeal ; corporeal, i. e., such as may be seen and
handled, e, g., land itself ; incorporeal i. e, those which
cannot be seen or handled, e g, easements, rights and
profits annexed to or issuing out of land.

Estate signj.ies the inferest of a fenant in the property.
It is legal or gjuitable.

Legal estalz is a limitation of interests in realty which
gives a parly a right at law to the ownership aad profits.

Equitable estale is such an interest as was recognized in
equity only, i. ¢., the beneficial owncrship of the land as
distinguished from legal seizing.

Freehold is an eslate of inheritance (fee) or not of inher-
itance (for life) in lands or temements of free tendre. The
mode in which this estate was created, i e, by solemn
delivery of possession, is technically termed, feoffment.

Fee (estate of inheritance) is where the tenant is not
only entitled {o enmjoy the land for bis own life, but where,
after his deatlh intestate, it goes in descent to his represent-
atives by blood. It may be fee simple or fee tail,

Fee simple is an estate which a man has to hold to him
afd his heirs i general, i. e, it can pass to heirs lineal
-and collateral, male and female ; it may be (a) absolute, i.e.
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unlimited in duration and then fails only for want of heits;
(6) base or qualified, i. e., determining when the qualification-
annexed to it (on which the estate is held) ends; (c) cond-
itional. i, e., granted on a condition.

Fee tail is an estate given to a man and the heirs of his
body ; this estate descends to children so long as posterity
endures, It does not go to heirs collateral and is less than
an estate in fee simple in that respect.

Tail general is an estate’ extending to the heirs of a
person of his body begotten on any person ; so theissue of a
man by all his wives would be included.

Tail speci] extends to the heirs begotienon a particular
person, e. g.. by marriage with any specified wife.

Tail male is an estate confined to male issue; if it is to
females, it is called Zail female ’

B

1
Tenant in {ail affer [possibilily of issue thinct is an
estate which arises on a giit or grant to one %o special {ail,
and the person from whose body the issue was to spring
dies without issue, or the issue becomes extinct and the
surviving tenant is styled as above.

Lstate for life is either (a) conventional, i.e., created by
act of parties, or (&) legal, arising by operation of law ;the.
tenant cannot give a perpetual lease or pass an estate {o
his heir in perpetuity.

Estale per autre vie is one where a tenant holds the
estate, not for his own life, but during the life of another.

Estafe by courfesy is that to which a man is entitled on
the death of his wife, in the lands and tenements of which
she was solely seized during the marriage, provided he had
issue by her, born alive during the marriage.

-  Estate by dower is an estate for life of a ‘wife in a third
part of the freehold lands of inheritance of her husband; of
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which he was solely seized and which her issue mighi have
inherited.

Jointure is an estate (in lieu of fewer) for the life of
his wife, to take efiect in possession or profit immediately
after the husband’s death ; this is conventional arising by
express contract of the parties,

Estate for years is where a tenant has interest in lands
and {enements and a possession by virtue of that interest
for a fixed period of time,

Tenancy af will is one' held at the will of both parties
(landlord or tenant), so that either of them can determine it
when he chooses ; it may be crealed by an express agreement,

Tenancy af sufferance is an estate which arises when a
person has originally come into possession of an estate by a
rightful title, but holds over alter that title has determlned
(s. 116, T. P. Act ).

Estate in exfeclancy may be (1) in reversion

(2) in remainder.

Reversion {s the residue left in the grantor which is to
commence in possessnon after the determination of a parti-
cular estate,

Remainder is an ulterior estafe limited to take effect
and to be enjoyed after a prior estate is determined, both
estates being created at the same time. It arises out of
express grant, whereas reversion may arise by operation of
law as a result of a grant of a parficular estate ; it may be
vested or contingent,

Vested remainder is a present existing estate always

ready, so long as it lasts, to come into possession the moment
the prior estate determines, the person entitled is sure to
take if he sutvives till the prior estate is determined ; it does
not rest on any contingency (ss. 19, 21, T. P. Act).
Contingent remainder is one limited either to an uncertain
person or upon an uncertain event, and as soon as {hat

person is ascertained and the event is determined the estato
becomes vested, .

-



APPENDIX B.

LEADING EQUITY CASES.
Howard v. Harris. (Morigage.)

Equity of redemption is the natural right of the mort-
"gagor. A morigage cannot be made irredeemable. No
stipulation entered into at the time of the morigage can
make it irredeemable. A court of equity wonld not counien-
ance any restrictions on the rights of redemption. ‘Clogs’
such as would fetter the morigagor's right of redemption,
would not be enforced. The true principle is that the
transaction cannot at one time be a mortgage and another
time cease to be so by the same deed; Ience the maxims
“Once a mortgage always a mortgage” dind “ A mortgage
cannot be a mortgage on one side only.” ;

Russell v, Russell. (Fguifable morigage.)

In England, under s. 4 of the Statute of Frauds, a writing
was required for the assignment or transfer of interests in
immovable property; but afterwards that came to be
doubted in its strict general application, and equitable
mortgages by deposit of title-deeds came to be recognized.,
In this case a lease had been pledged with the plaintifi by a
person (since bankrupt), and the plaintiff bhad brought his
suit against their assignees for the sale of the leasehold
estafe, and it was held by the court of equity that the deposit
created a valid equitable mortgage on the application of the
maxim “He who comes into equity must do equity,” ie.,
if a man wants the deeds back, he must first repay the money,

Pusey v. Pusey. (Specific performance.)

Though in case of a contract relating to movables the
presumption is that & breach thereof can be compensated
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for by damages, a court of equity would decree speclfic
performance if the chattel is of such a nature that the loss
of it could not be adequately compensated, ie.. could not
be measured in money, e.g., in case of articles of unusual
beauty and rarity such as ancient curiositles, horns, altar-
pieces with inscriptions, vases, heirlooms. In this case the
defendant was made to deliver over the specific horn which
in ancient times was delivered to the ancestors of the plaintiff
to hold their land by ; in another case the plaintiff was, on
the same equitable grounds, held entitled to the . specific
delivery to him of an old altar-piece made of silver remark-
able for ancient incriptions and dedicated to the god
Hercules.

Cudee v. Rutter. (Specific performance.)

Another exception to the geperal rule as {o specific
performance stated in the above case is this—specific per-
formance may b: decreed even in case of agreements
relating to person/1 chattels, only if they refer to sale of
shares in a privaj® undertaking ; but not if they arc res-
pecting to stock always available in the market; for then
damages would afford full compensation, In this case the
dispute was as regards the transfer of a certain sum of
South Sea Stock, and it was held that there being no differ-
ence between such a stock and any other like sum of stock
there could be no speciiic periormance, the remedy for mnoan-
performance being a suit for damages occasioned, which
would be a suificient compensation and adequately measur-
able by difference, If the stock were much limited In
number, like shares of private companies, the result would
be different.

Seton v. Slade. (Lapse of time, how far a defence to specific ‘
performance.) o

At law, time used to be always held of the essence of
the ‘contract ; but in equity, time isdeemed prima facie non-
esseatial and the laspe of it is not allowed as a defence to .,
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& suit for specific performance except in the following
cases :—

(1) Where it was of the essence of the coniract origin-
ally by express agreement or the nature of the case, or
(2) where it was made so by subsequent notice, or (3) where
its laspe is such as to constitute laches or abandonment. In
this case the plaintiff had agreed fo seil cerfain property to
the defendant and to make out a good title in two months,
Defendant gave him notice that if he did not do so his
deposit should be returned with interest ; the plaintiff de-
livered his abstract some days before the expiry of two
months, The defendant kept it with him, and it was held
that in the circumstances of the case the defendant pur-
chaser could not insist upon t{ime as the essence of the
contract so as to bar the suit for specific performance, In
such a case the court would award compesnsation to the
defendant for the plaintifi's failure to comply with the strict
terms as to lime. See ss. 14 and 15, Specific Relief Act.

Woelam v. Eearn. (Specific performance wilh a variation )

Mistake of the defendant, if it would render specific per-
formance a hardship, is a valid ground of defence to a suit
for specific performance. But evidence of such a mistake could
not be given. it was wholly inadmissible at law and was
allowed 1o be ofiered in equity only, and that too not by
the plaintiff but only by the defendant resisting specitic per-
formance. A plaintiff suing to compel specific performance
could not ; hence the equitable doctrine that though a de-
fendant resisting specific performance may go into parol
evidence to show that by fraud the wriiten agreement does
not express the real terms, a plaintiif cannot do so for the
purpose of obtaining speciiic performance with a variatxon 3
This, though a general rule, is subject fo some exceptxons
in which cases the plaintiif can obiain specific performance
with a parol variation :—

(1) Where the parol variation is in favour of {he
22
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defendant, and the plaintiii offers to perform the
agreement with a variation,

(2) Where the defendant sels up a parol variation
and the plaintiff secks specilic performance of
the agreement with the variation.

(3) Where there have been acis’of part performance
of the parol portion, justifying a decree for spe-
cific performance in the case of an original
agreement,

(4) Where an ommiSsion has occurred by {fraud.
(Snell.)

This parol varialion is allowed to be set up by the
defendant in spite of the Stalute of Frauds, for though the
Statute says that an unwritten agreement shall not bind it,
it does not expressly say that a written contract shall always
necessarily bind. The principles laid down in the case have
been followed in the leading case of Lord Townshend vV,
Stangreom, and introduced in the Speufic Relief Act, s. 26,

Huguenin v. Basely. (Constructive trust)

Whenever parties stand to each other in fiduciary rel
ation, e, g., in a case of solicitor and client, guardian and
ward, trustee and his cesfui gque frust, principal and agent,
medical advisers, ministers of religion—the one is generally
presumed to be in a position to influence the will of the other.
In such cases if the person in whom the confidence is reposed,
make use of it to obtain an asdvantage {o himself at the
expense of the person confiding, equity will not allow him
to retain the advantage so obtained, though no evil design
may have been connected with the fransaction or it would be
justifiable if no such relationship existed. This rule is based
on principles of public policy, and equity imputes construc-
tive fraud {o the person in whom the confidence was reposed.
Influence being presumed, equity afiords relief in these
cases. In this case, Mrs, Huguein, a widow, constituted
defendant, Basely, her zgent, £xd he urdericek the marnage-
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ment of her property. A voluntary seitlement was executed
thereafter by her in favour of him and his family. She
again married after a time and with her husband brought a
suit to set aside the settlement passed by her, when it was
held that the seftlement having been obtained by undue
influence and abused confidence in the defendant as an
agent of Mrs, Huguenin, it should be set aside on the general
principles of public policy applicable to the relationship of
guardian and ward. It must be noted that, if the plaintiff
confirms what he or she has done (aiter knowledge of his or
her rights) or is guilty of laches, the court will not interfere.

Basset v. Nosworthy, (Purchaser for value without notice.)

This case shows how far the defence, that a person was
a “purchaser for value without notice” could be pleaded in
equity ; but the case is now of historic importance only, for '
by the Judicature Acts, law and equity are fused together,
and since discovery is not peculiar to one division of the
bench more than 1o another, the principle laid down in this
leading case loses its force. There, a bill was filed by an
beir-at-law agaiost a person claiming as purchaser from a
devisee under the will of his ancestor to discover a revocation
of the will, and the defendant urged that he was a purchaser
for value in good faith without notice of any revocation.
The plea was allowed and the plaintifi’s bill was ordered to
be dismissed because, though the plaintiff had the Ilegal
estate, the defendant held an equitable estate ; but this plea -
was allowed in the absolute auxiliary {jurfisdiction ; this
defence would not, however, have been sufficient even then
in the concurrent jurisdiction, and now it is not in the least
valid and can afford no protection anywhere owing to fusion
of law and equity by the Judicature Acts, -

Lord Glenorchy v.Boswille (Executed and execulory trusts.)

~ This leading case very clearly iltustrates the distinction
between {rusis executed and trusts execufory, As explaired
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in “executed irusts,” nothing is leit undone, and the settlor
is said 1o be his own conveyancer ; in executory trusts, the
materials for inferring the intention are indicated but the
final completion of the trust is left for the trustees, The
only question is, “what construction should be put on the
limitations created in the instrument?” Of course, equity
follows the law in case of {rusts excuted, but in case of
trusts executory, which generally arise in marriage settle-
ments and 1n wills, the limitations are construed as in law
so long as an analogy plainly subsists, Deviation is made
only when there is special reason for so dolng. In this case
a certain Mr. Pershall had devised his real estate 1o {rustees
upon trust (upon the happening of the marriage of his grand-
daughter Arabella) to convey the said estates to the use of
Arabella for life, remainder to her husband for life, remaidder
to the issue of her body with remainder ovar; and it was held
that, since the trust was executory—the rule in shelly’s case
which is a rule of law would not apply—and the object being
presumably to provide for the issuec of the marriage, the
best construction serving the intentions of Pershall would be
to rule that the conveyance was to Arabella for life, remainder
to her husband for life, with remainder to their first and
every other son, with remainder fo the daughters; it must
be noted, however, that if the devise had been immediate,
Arabella would have taken an estate {ail. This was a case
in which an executory trust was ecreated by a marriage
settlement. The result would not be the same if it arose in
a will where the limitations would be construed acording
to the legal effect of the words used, unless a contrary inten-
tion were expressly indicated. In such a case there is mo
presumption of tihe intention to provide for the issue of
marriage as in a marriage settlement.

Ellison v. Ellison. (Voluntsry frusts.)

The general rule of equity is that an imperfect voluntary
Conveyance will not be enforced. The mere fact of its being
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in favour of a volunteer, i.e., without consideration, is not of
itself a bar to its execution ; the only question is, “Has it
been completely executed ?” All that is necessary is to ses
if the author oi the trust has done everything which, accord-
ing fo the nature of the property comprised in the instru-
ment, is necessary to be done in order to transfer the property
and make the instrument binding on him. Thus in case of a
settlor being both legal amd equitable owner, if he has
actually conveyed the estafe fo the dounee or to a trustee or
bas made a declaration of trust for the donee, it is sufiicient;
and such a trust will be enforced by a court of equity
though it is voluntary, The court of equity sees whether
the relation of trustee and cestui que frust is created ; if so,
the equitable interest. though without consideratios, is
generally eaforced in favour of the volunteer. In this case
there was mere voluntary covenant to transfer stock ; and
it was held that since the relationship of a trustee and cestui
gue trust was not constituted, the court of equity would
not lend its assistance to enforce {ne trust in favour of the
claimant donee,

¥ox v. Fiacreth. ( Purchase by frustees. )

Every trensaction oi a trustee with his cesful gue frust
is viewed by a court of equilty with much jealousy. A
trustee is not allowed to derive any =zdvantage out of the
trust; all proiits made by him in virlne of his oifice belong.
fo the beneiiciaries, He cannot ordigarily buy for himself
or for a third person the property which he holds in trust.
He can purchase from the cestui que {rust if the latter is
sui juris ani had discharged the trustee of his obligations in_
relation fo the trust; and then again the {rustee hastoshow-
that there was clear and distinct contract ascertained to be
such afler a complete examination of all the surrounding.
circumstances, and that there was no fraud, concealment or.
any advantage whatever taken by the irustee of any inform-.
ation acquired by him while filling his office of trustee. The.
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intending trustee can therefore buy the trust property-as
held in Cooks v. Boswell—only if he gives a fancy price for
it; and when sale is by a public auction and the offer to sell
has proceeded from the cestur que frust, There must further,
be the leave of the court to bid, obtained beforehand. In
this case, Macreth, who was a trustee for Fox of certain
property, had agreed to buy the property for a certain sum,
and the same was immediately sold by Macreth to one P
for a large sum, whereupon an action was brought by Fox
to recover the advantage obtained by Macreth out of the
sale of the trust property, and it was held, having regard to
the principles enunciated above, that Macreth was a con-
structive trustee as to the profits made by him by the sale
to P, and as such the claim was decreed against him.

Keech v. Sandford. (The Rumford Market case.)

This case also proceeds on the same principle, i. e, a
trustee can make no proiit from his trust, and that if he
does so, he becomes a consiructive trustee of that profit for
the beneficiary, i. e,, cesfui que frust, 1n such cases a court
of equity raises a trust fo salisfy the demand of justice
without reference to the presumable intentions of the parties.
In this case the lease of a market had been bequeathed to a
trustee, X, in trust for an infant. X had, before the expira-
tion of the lease, applied to the lessor for a renmewal of the
lease for the benefit of the infant, but it was refused; subse-
quently, however, X got a renewal of the lease to himself in
his own name, and the infant brought an action in Chancery
to have the said renewed lease assigned to him. It was held
that X, having occupied fiduciary relation in respect of the
property aifected by the repewed lease, he was a constructi-
ve trustee for the benefit of the cesfui que frusf, and that
therefore the renewed lease must be assigned over to the
infant, It must be noted, however, that if the new lease
contained other lands, in addition to those devised by the

old. lease, the constructive trust will, as held in Acheson v.
Fair, attach to the latter lands only.
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Robinson v. Pett. (Remuneration of trustee.)

This case also proceeds on the same principle, that’a
{rustee should not proiit by his trust and so no remunera.
tion can be allowed to trustees, As a general rule, a court
of equity never allows a trustee or an execulor remunera.
fion for his time and trouble ; but it is subject {o ceriain
exceptions. He can charge bis remuneration ( s. 50, Trusts
Act) only if it is expressly allowed by the court or by the
{rust instrument or by an express contract between the
{rustee and the beneficiary. If a solicitor is appointed trustee
and no provision ss made for his professional charges he
cannot charge anything but out-of-pocket expenses, ln such
cases the settlor usually authorizes the solicitor trustee by
the instrument to charge for his strictly professional services,
He can make his usual charges if he is employed by the
cotrustees or by the beneficiary to defend an action relating
to the trust affairs.i

Brice v. Stokes, (Liabitily of a trusiee for defaulls of a
co-trustee.)

When more persons than one are appointed trustees,
their power being a joint one, they have all to joun in giving
receipts. The question offen arises when a non receiving
{rustee, who has joined formally in giving receipts, is sought
to be held liable jor ihe misappropriation or misapplication
of waste of money by the recipient co-trustee, i. e, for his
neglect of duty in leaving the money (unsecured) in the
hands of the co-irustee. The princple laid down in the
leading case of Townly v. Sherborn, that a trustee is mnot
necessarily liable for the acts and defaults of his co-trustee
is approved in this case. There, a trustee had joined his co-
trustees in the sale of a {rust property ; the sale was
found by the court to be un-necessary, and the trastee had

1 Cradock v, Piper. 15 L. T. 61 ; Lawson v, Elwest, 56 L, J Ck.
294 qu 8.
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allowed the purchase.money to remain with his codrustee,
and permitted him to act with the money contrary to the
“{rust ; and it was held that though the non-receiving trustee
who had joined in the receipt for conformity sake was mnot
liable because of his mere joining, he was, under the parti-
cular circumstances of the case, liable to be charged with
'the purchase-money. A frusiee is at least under this obliga-
tion (s. 26, Indian Trusts Act), that he shall not allow money
to remain with the recipient trustees Jonger than the cir-
‘cumstances reasonably require, and if with all that he does
so, he must be held liable. But there is one distinction
between the case of co-trustees and co-executors, that
‘whereas in the case of trustees, it being necessary for all to
Join in receipt for the sake of conformity, there is mno pre-
sumption of receipt by all joining, in the case of executors,
it is the contrary, their power being several and not merely
joirit, and it is not necessary for them all fo joift in the
yeceipt (for conformity) ; there is strong presumption that
those who joined in the receipt actually received the moncy.
This is, of course, a rebuttable presumption that can be
met with by the evidence of the particular executor mnot
having received the money (Wesely v. Clarke), In this case
it was further held that a {rustee commilling a breach of
trust is not liable in respect of the interest of one of the
beneficiaries who had notice of the breach of trust and had
acquiesced therein ; but persons under disabilily, e, g

matried women and infants, are not ordinarily bound by
such an acquiesence.

Acroyd v. Smithson. (Conversion case.)

In this case, the testator gave his realty to irustees
vpon trust to sell and devide the sale-proceeds between A
and B equally. A died in the lifetime of the testator, but B
outlived him. There being a laspe of gift to A, the question
arose as to who was entitled to A’s share, The next of kin
of the testator, thereupon claimed as personal estate, It was
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held that A’s share belonged to the ({estator’s heir-at-law
and not to his next of kin. The decision proceeded on the
groond that there was no clear intention on the part of the
testator to give A’s share in the sale-proceeds to the testator’s
next of kin, in the eventi of the f{failure of bequest to A, -
The conversion of iealty into personally was only for the
purpose of the will and in so far as the purpose of the will
failed, the heir's right to the realty was not displaced, The
heir’s right {o the realty could only be defeated by a giit
of properly {o someone else,

Dyer v. Dyer. (Resulting rust, purchase in name of child,
advancement.)

In this case, certain copyhold premises wete granied to
A, B his wile, and C his son, to take in succession for their
lives and to the longest liver of them. The purcahase-
money was paid by A, the father. He survived his wife, and
died leaving a will, whereby he devised all interest in the
copyhold permises to the plaintifi, his younger son. C, the
deiendant, urged that the insertion of his name in the grast
operated as an advancement to him from his father, The
principle is that the trust of a legal estate taken in the
name of the purchaser and others jointly resulis {o the man
who advances the purchase-money, This 1esulting trust may
be rebuiled by circumstances in evidence, e. g., when a
father buys property and has it put in the name of his son,
prima facie, it is a gift to him. The relation between the
true and the nominal purchaser oilen raises the presump-
{ion of advancement, when the former is the husband or
father of the latter.

. Howe v. Lord Dartmeuth. ( Trusee’s duly fo convert, )

This case lays down the principle that when there is
a residuary bequest of personal estate 1o be enjoyed by per.
sons in succession, the trusiees must, unless the will shows
a conirary intenlion, realize such parts of the estate as are
of a wasting character or of a reversionary nature or are
not investments authorized by 1law and invest the pro-
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ceeds in authotized securities, The rule in Howe v. Lord
Dartmouth does not apply (1) where the property is settled

by deed, (2) where the bequest is not residuary but specific,
and (3) where the property is real.

Stapilton v. Stapilton, (Compromisc—family arrangement,)

A, the father, and B and C, his two sons, executed a
lease and a release., The father owned™ considerable real

estate, On trial it turned out that B, the eldest som, was
illegitimate, In the absence of the agreement, B, being

illegitimate, would not have got anything. On the other
hand, C being the younger son would not have got anything

if B's legittmacy had been proved, To prevent disputes
in future, thie father brought his sons into an agreement to

divide the real estate. The case lays down the following
principle :—

An agreement entered into upon a supposition of a
right or of a doubtful right, though 1t afferwards turns out

that the right was on the other side, shall be binding and the
right shall not prevail agaimnst the agreement of the parties.

Where agreements ar: entered into to save the hosour of a
family and are reasonable ones, a court of equity will, if

possible, decree a performance of them.

Harding)v. Glyn. (Powers in the nature of trusts, precatory
Irusts.

A, by will, gave a leasehold house and furniture, goods

therein, etc., to his wife ; but desired her, at or before her
death, to give the same to such of his-oxn relations as she

should think most deserving and approve of. The wife Dby
her will gave the leasehold house to B, the son of the next of

kin, bequeathed the residue of her personal estate to C, the

defendant, but she did not give the goods in the house to her
husband’s relations. It was held that the wile was intended

-to take benelicially during her life. With regard to property
not disposed of by her, there was a trust, in the wife, by way

of power of naming and apportioning, aad on her non-
performance of the power, the power shall devolve on the
court, Therefore, according to the power, the goods not
disposed of, in case they remained in specie, or the value
thereof, ought to be disposed of equally among such of the

Jrelations of the testator who were his next of kin at the time
of the death of his wife,



ACT No. [l OF 1882% =

TR O 2

{13th January 1882.]
An Act to define and amend the iaw relating to
Private Trusts and Trusbees.
| As modified up o 1st March 1529, ]
WHEREAS 1t is expedient to define and amend the law

relating to private trusts and trustees; it is
hereby enacted as follows :(—

g

Preamble.

S————

CHAPTER L
PRELIMINARY.

1. This Act may be called the Indian Trusts
Short title.

Commoncoment. Act, 1882 : and it shall come into force on
the first day of March, 1882.

It extends in the f{irst instance to the (territories
respectively administered by the Governor of
Madras in Council, the Lieutenanf{-Governors -
of the North-Western? Provinces and the Punjab, the Chief
Commissioners of Oudh, the Central Provinces, Coorg and
Assam ; and the Local Government may from {ime to time,

Local extent.

1 Por Report of the Indian Law Commission on the Private Trusts
Bill which they were instructed fo consider among others, see Gazetts
of India, 1830, Supplement p. 160, and for the Statement of Objects
azd Reasons, see (lazette of India, 1880, Pt. V. p 476; for Report of
the Select Commuitee, see 1bid, Supplement, 1831, p. 766; for further
Report of the Select Committee, sce 1id, Supplement, 1882, p 67 ; for

Proceedings in Council, see ibid, Supplement, {881, p. €87 ; any 1bid,
Supplement, 1882, p. 68.

2 The reference 1o the Lieutenant-Governor of the North-Westera
Provinces and the Chief Commissioner of Oudh should be construed as
referring fo the Governor of the Umited Provinces of Agra and Oudh,
and the reference fo the Chief Commussioners of the Central Provmces
and Assam to the Governors of those Provinces,



348 PRINCIPLES OF EQUITY.,

by notification! in the official Gazelte, extend it {o any
other part of British India. But nothing herein contained

aficcts the rules of Muhammadan law as to
Savings, wagf, or the mutual relations of the members

of an undivided family as dclermined by any
customary or personal law, or applies to public or private,
religious or charitable endowments, or to trusts o distribute
prizes taken in war among the caplors; and nothing in the
second Chapter of this Act applies to trusts created beforo

the said day.

2. The Statute and Acts mentioned in the Schedule

hereto annexed shall to the extent mentioned

e ot bnch this Act e e tims being
extends,

3. A “trust” is an obligation annexed to the owner-

ship of property, and arising out of a confi-

Interpretation  dence reposed in and accepted by the owner,

dauee of declared and accepted by him, for the benefit

of another, or of another and the owner :
the person who reposes or declares the confidence is
called the “author of the t{rust”: the person

who accepts the confidence is called the
“trustee” : the person for whose benefit the

confidence is accepled is called the “benefici-
ary” : the subject-matter of the trust is called

¢ gnuthor of
the trust’.

o grgstece ' ¢
. L 2
¢t pencliciary ¢

“ frust- K trust-properly ¥ or ' trust-momey ” : the
> propery "' ¢ “ beneficial interest” or “ interest ” of the
« heneiicial

ioterest” ; beneficiary is his right against the {rustee as

owner of the trust-property ; and the instrument, if any,
s jnstrument by which the trust is declared is called the
of trust " “instrument of trust” :

1 This Act has been extended under this section to—

# (1) the whole of the Bombay Presidenzy, inc'uding the Sche-
duled Distrcta—soe  Notilication No, 4802, Bombay
QGazette, 1891, Pt. I, p. 743
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f

a breach of any duty imposed on a trustee, as such, by

“breach of any law for the time being in force, is called
frust "' 3 a “breach of trust” :

(2) The area included within the limits of Rangoon
Town as from time to time defined for the purpo-
ses of the Loser Burma Courts Act, 1900 (VI
of 1900), Burma Gazette, 1904, Pt. [, p. 623 ;

(3) the Presidency of Fort William in Bengal, see
Calcutta Gazette, 1913, Pt. 1, p. 360,

(4) the province of Bibar and Orissa, see B. & O,
Gazette, 1913, Pt 11, p. 1005;

(5) the District of Ajmer-Merwara, sece Qazeite of
India, 1916, P¢, 11, p. 2118.

and in this Act, unless there be someihing repugnant in

“ registered” : the subject or context, “registered” means
registered under the law for the registration

of documents for the {ime being in force : a person is said
to have “notice,” of a fact either when he

“* gotica ' 3 actully knows that fact, or when, but for
wilful abstention from inquiry or a gross

negligence, he would have known it, or when information of
Ahe fact is given to or obiained by his agent, under the
circumastances mentioned in the Indian Contract Act, 1872
section 229 ; and all expressions used herein and defined in
Expressions the Indian Contract Act, 1872, shali I:Je

defined in Act deemed to have the meanings respectively
IX of 1872 attributed to them by that Act.



CHAPTER I

OF THE CREATION OI" TRUSTS.

4. A trust may be created for any lawiull purpose.
The purpose of a trust is lawful unless it

Lawll pur- is (a) forbidden by law, or (6) is of such

pose. a nature that, if permitted, it would defeat

the provisions of any law, or (¢) is fraudu-

lent, or (d) involves or implies injury to the person or

property of another, or (e) the court regards it as immoral
or opposed to public policy.

Bvery trust of which the purpose is unlawful is vold.
And where a trust is created for two purposes, of which one
is lawiul and the other unlawful, and the {two purposes

cannot be separated, the whole trust is void.

Explanation.—In this section the expression * law ”
includes, where the {rust-property is immoveable and situate
in a foreign country, the law of such country.

Illustrations.

(a) A conveys properly to B in trust to apply the
profits to the nurture of female foundlings to be trained upas
prostitutes, The trust is void.

(8) A bequeaths property to B in trust to employ it
in carrying on a smugling business, and out of the profits
thereof to support A’s children. The trust is void.

() A, while in insolvent circumstances, transfers
property to B in trust for A during his Life, and alter  his
death 1o B. A is declared an insolvent. The trust for A is
invalid as against his creditors.
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5 No trust in relation to immoveable property is
valid unless declared by a non-testamentary
Trust of immoves- jnstrument in writing signed by the author
ble property. of the trust or the trustee aud registered,. or
by the will of the author of the trust or

of the {rustee.

No trust in relation to moveable property is valid

unless declared as alforesaid, or unless the

Trost of moveable ownership of the property is transferred to
property. the trustee.

These rules do not apply where they would operate so
as to efiectuate a fraud.

6. Subject to the provisions of section 5, a trust is

created when the author of the trust

Creation of trust.  indicates wilh reasonable certainty by

. any words or acts (a) un intention on his

part to create thereby a trust, (0) the purpose of the trust,

(c) the beneficiary and (d) the trust.property, and ( unless

the trust is declared by will or the author of the {rust is

himself to be the trustee) transfers the {trust-property to
the trustee.

Hiustrations,

(@) A bequeaths certain property to B, * having the
fullest confidence that he will dispose of it for the benefit
of C.” This creates a trust so far as regards A and C,

(5) A bequeaths certain property to B, “ hoping he
will continue it in the family.” This does not create a trust,
as the beneficiary is not indicated with reasonable certainty,

(c) A bequeaths certain property to B, requesting him’
to distribute it amongst such members of C's family as B
should think most deserving. This does not create a trust,

for the beneficiaries are not indicated with reasonable
certainty, Rl
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(d) .A bequeaths certain property to B, desiting him to
divide the bulk of it among C's children. This does not
create a trust, for the trust-property is not indicated with
sufficient certainty.

(¢) A bequeaths a shop and stock-intrade to B, on
condition that he pays A’s debts and a legacy to C, This is
a condition, not a trust for A’s creditors and C,

Who may create trust. 7. A trust may be created—

() by every person competent to contract,! and,

(6) with the permission of a principal Civil Court of
) original jurisdiction, by or on behali of a miror ;
but subject in each case to the law for the time being
in force as to the circumstances and extent in and {o which
ihe author of the irust may dispose of the {rust-property.

8. The subject-matter of a trust must be property
Subject of trust transferable fo the beneficiary.-
It must not be a merely beneficial interest * under
subsisting trust.
Who may be 9. Every person capable of holding
beaeficiary, property may be a beneficiary,

A proposed beneficiary may renounce his interest under
the trust by disclaimer addressed to the
Disclaimer by frustee, or by setting wp, with nofice of
beneficiary. the trust, a claim inconsistent therewith.
10. Every person capable of holding .property may be
a trustee ; but where the trust involves
Who may be trustee, the exercise of discretion, he cannot
execute it unless he is competent to

contract,

T
No °"i‘§§e‘;§d ffust_ No one is bound to accept a trust.

A trust is accepted by any words or acts of the trusiee
Acceptance of {rust, indicating with reasonable certainty such
iacceptauce.

1 Seo s, 11 of the Indian Contract Act, 1872 (9 of 1872). -
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Instead of accepting a trust, the intended trustee may,

within a reasonable period, disclaim it,

Digclaimer of trust. and such disclaimer shall prevent the
trust-property irom vesting in him,

A disclaimer by one of two or more co-trustees vests
the {rust-property in the other or others, and makes him or
them sole trustee or trustees from the date of the creation
of the trust.

Hlustrations,

{a) A bequeaths cerfain properiy to B aud C, his exec-
utors, as trustees for D, B and C prove A’s will. This is in
itself an acceptance of the trust, and B and C hold the
property in trast for D,

() A {ransfers certain property to B 1in trust to sell
it and {o pay out of the proceeds A’s debts, B accepts the
the frust and sells the property. So far as regards B, a
trust of the proceeds is created for A’s credifors, .

(¢) A bequeaths a lakh of rupees to B wupon certain
trusts and appoints him his executor. B severs the lakh.
from the general assets and appropriates it to the specific
purpose, This is an acceptance of the trust.

23



; CHAPTER Il

!

OF THE DUTIES AND LIABILITIES
OF TRUSTEES.

11, The trustee is bound to fuliil the purpose of the
trust, and to obey the directions of the

Trusteo to execute author of the trust given at the time of
trast, its creation, except as modified by ibe

consent of all the beneficiaries being
competent to contract.

Where the beneficiary is incompetent to contract, his
consent ‘may, for the purposes of this section, be given by a
principal Civil Court of original jutisdiction.

Nothing in this section shall be deemed to require a
trustee to obey any direction when to do so would be impra-
cticable, illegal or manifestly injurious to the beneficiaries.

-

Explanation,—Unless a contrary intention be expressed,
the purpose of a trust for the payment of debts shall be
deemed to be (@) to pay only the debts of the author of the
trust existing and recoverable at the date of the instrument
of trust, or when such instrument is a will, at the date of
his death, and (&) in the case of debts not bearing interest,
to make such payment witbout interest.

Illustrations,

(e) A, atrustee, is simply authorized to sell certain land
by public auction. He cannot sell the land by private contract.

(@) A, a trustee, of certain land for X, Y and Z, is
authorized to sell the land to B for a specified sum. X, Y and Z;
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being competent to contract, consent that A may sell the
land to C for a less sum, A may sell the land accordingly,

(¢) A, atrustee jor B and her children, is directed by the
author of the trust to lend. on B’s request, trust-property to
B's husband, C, on the security of his bond. C becomes in-
solvent and B requests A to make the loan. A may refuse
tc? nfake it, it being irjurious to the interest of the benefi-
ciaries.

12, A trustee is bound to acquaint himself, as soon as
, Trustee  to possible, with the nature and circumstances
irform himself .
of state of trust of the trust-property ; fo oblain, where
proyerty. necessary, a {ransfer of the frust-property
o himself ; and ( subject to the provisions
of the instrument of frust) fo get in trusi-moneys invested on
insuificient or hazardous security.

Ilustrations.,

(a) The trust-property is a debt outstanding on personal
security. The inirument of trust gives the trustee no discre-
tionary power to leave the debt so outstanding. The trustee’s
duly is o recover the debt without unnecessary delay.

(0) The trust-property is money in the hands of one of
two co-frustees. No discretionary power is given by the inst:
rument of trust. The other co-trustee must not allow the
former to retain the money for a lomger period than the
circumstances of the case require,

13. A trustee is bound to maintain and defend all such
Trustee  fo suits, and (subject to the provisions of the
protect title o instrument of frust)to fake such other steps
trust-property. as, regard being had to the nature and
amount or value of the irust-property, may be reasonably
requisite for the preservation of the trust-property and the

assertion or protection of the title thereto.
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Ilustration.

The trust-property is immoveable property which has been
given to the author of the trust by an unregistered instru-
ment. Subject 1o the provisions of {he Indian Registration
Act, 1877, (Act 11l of 1877)1 the trustee’s duty is {o cause the
instrument to be registered.

Trustee ot to 14. The trustee must not for himseli
st wp fitle 4 apnother set up or aid any title to the
adverse to bene- .
ficiary. trust-property adverse {o the interest of

the beneficiary,

15, A {rustee is bound fo deal with the {rust-property

Care required as carefully as a man of ordinary prudence

from trustee would deal with such property if it were

his own ; and, in ihe absence of a contract

fo the contrary, airustee so dealing is not respomsible for the
loss, destruction or deterioralion of the trust-properiy.

Ilusirations.

(a) A, living in Calculta, is a trustee for B, living in
Bombay. A remits trust-junds to B by bills drawn by a
person of undonbted credit in favour of the trustee as such,
.and payable at Bombay. The bills are dxshonoured A is not
bound to make good the loss.

(#) A, a trustee ofleasehold properly, directs the tenant
to pay the rents on account of thetrust {o a banker, B, then
in credit. The rents are accordingly paid to B, and A leaves
the money with B only till wanted, Before the money is
drawn out B becomes insolvent. A, having had no reason
to believe that B was in insolvent circumstances, is not bound
to make good the loss,

(c) A, a trustee of iwo debts for B, releases one andl
compounds the other, in good faith, and reasonably believing

1 5 ce now the 11 dien Regetration Act, 1508, (16 of 1908)
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that it is for B’s interest {odo so. A is not bound fo make
good any loss caused thereby to B.

(d) A, atrustee direcled tosell the trust property by auc-
tion, sells the same, but does not advertise the sale and
otherwise fails in reasonable diligence in inviting competition.
A is bound fo make good the loss caused thereby to the
beneficiary.

(e) A, a trustee for B, in execution of his trust, sells the
trust-property, but from want of due diligence on his part
fails to receive part of the purchase.money, A is bousnd to
make good the loss, thereby caused to B.

(f) A, trustee for B of a policy of insurance, has funds
in band for payment of the premiums, A neglects to pay the
premiums, and the policy is consequently forfeited, A is bound
to make good the loss to B,

(¢) A bequeaths certain money to B and C as trust.
ees, and authorizes them to continue trust-money upon the
personal security of a certan firm in which A had himself
invested them, A dies, and a change takes place in the
firm. B and C must not permit the moneys to remain upon
the personal security of the new firm.

(£) A, a trustee for B, allows the trust to be executed
soley by his co-trustze, C. C misapplies the trust-property.
A is personally answerable for the loss resulting to B.

16, Where the trust is created for the benelit of seve.

ral persons in succession, and the trust-property is of a

wasting npature or a future or a rever-

Conversion of perish- Sionary interest, the trustee is bound, un.

eble property. less an intention to the contrary may be

inferred from the instruments of trust, to

convert the property into property of a permanent and im-
mediately profitable character,
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' Hlusirations.

(@) A bequealhs to B all his property in trust for G
‘dyring his life, and on his death for D, ond on D’s death ior
E. A's property consists of three leaschold houses, and thero
is nothing in A's will 1o show that he infended the houses
to be enjoyed in specic, I3 should sell the houses, and invest
the proceeds in accordance with scction 20.

(6) A bequeaths {o B his three leaschold houses in
Calculta and all the furniture there in trust for C during
his life, and on his death for D, and on D's death for E.
Here an intention that the houses and furniture should be
enjoyed in specic appears clearly, and B should not sell
them,

17. Where there are more benciiciarics than one
the trustee is bound fo be impartial, and must not exccute
the trust for the advantage of one at the

Truslee o be  expense of another,

impariial, Where the trustee has a discretlon-

ary power, nothing in this section shall be
deemed to authorize the court 1o control the exercise reason-
ably and in good faith of such discretion.

IHlusirations,

A, a irustec for B, C and D, is empowered {o choose
between several specified modes of investing the trust-pro-
perty. A in good faith chooses one of these modes, The court
will nof interfere, although the result of the choice may be
to vary the relative rights of B, C and D.

18. Where the trust is crealed for the benefit of several
persons in succession and one of them is in possession of
. the trust porperly, if he commits, or
‘Trusteo {o present threatens to commit, any- act which is
waste, destructive or permanently injurious there-
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to, the trustee. is bound to {ake measures
to prevent such act,

19, A trustee is bound (a) to keep clear and accurate
accounts of the trust-property, and (&) at all reasonable
times, at the request of the beneficiary,
to furnish him with full and accurate
information as to the amount and state
of the trust-property.

Accounfs and
information,

20, Where the trust-property consists of money and
cannot be applied immediately or at an early date to the
purposes of the irust, the {rustee is bound

ggﬁg}f‘“mf trust- (subject to any direction contained in the
instrument of trust) to invest the money

on the following securities, and on no others :—

(8) in promissory notes, debenfures, stock or other
securities '[of any Local Government or] of the
Government of India, or of the United Kingdom of
Great Britain and Ireland

() in bonds, debentures and annuities charged by
the Imperial Parliament on the revenues of India :—

¢[Provided that, afler the fifteenth day of
Pebruary 1916, no money shall be invested in
any such annuity being a {erminable annuity
unless a sinking fund has been eslablished in
conneclion with such annuity ; but nothing in
this proviso shall apply to investmenis made
before the date aforesaid] ;

. 3[(68) in India three and a half per cent. stock, India

1 These words were inserted by s.2 and Schedule { of the Repealing
and Amending Act, 1920 (31 of (1920)

2 This Proviso was added bys. (2) (i) of the Indian Trnst (Amen-
dment) Act, 1916 (1 of 1916).

3 This cleuse was inserted by s 2 (ii), ibid,
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ihree per cent. stock, India two and a half per
cent. stock or any other capital stock which may
at any time hereafter be issued by the Sectefaiy
of State for India in Council under the authority
of an Act of Parliament and charged on the
revenues of Indial;

in stock or debentures of, or shares in, Railway
or other Companies the interest whereon shall
have been guaranteed by the Seccretary of State
for India in Council '[or by the Government
of India] 2|or in debentures of the Bombay
2[Provincial] Co-operative Bank, Limited, the
interest whereon shall have been guarasteed by
the Secretary of State for India in Council};

4[in debentures or other securities for money
issued, under the authority of amy Act of a
Legislature established in British India, by or
on behalf of any municipal body, port {rust or
city improvement trust in any Presidency-town,
or in Rangoon Town, or by or on behalf of the
trustees of the port of Karachi];

on a f{irst morigags of immoveable properly
situate in British India: Provided that the
property is not a leasehold for a term of years
and ihai the valuc of the properly exceeds by
one-third, or, if consisling of buildings, exceeds
by one-half, the mortgage-money; or

1 These words were added by s, 2 (i1i) ibid,
‘2 These words were inscricd by s 2 of the Indian Trusts (Amcrd°

meat) Act, 1917 (21 of 1917). -

- 3 This word was substifuted for the word *'Cenfral” by s, 2 and
Schedule I of the Repealing and Amanding Act, 1925 (37 of 195).

4 This clause was substituted by s 2 of fhe Indian Trusls
fAmendment) Act, 1908 (3 of 1908).

-
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{f) on -any other security expressly authorized by
{he instrument of irust, or by any rule which the
High Court may from time to time prescribe in
this behalf:

Provided that, where {ihere is a person competent fo
contract and entitled in possession to receive the income of
the trust-property for his life, or for any greater estate, no
iovestment on any securily mentioned or referred to in
clauses (d), (¢) and (f) shall be made without his consent in
wriling.

20A. (1) A ({rustee may invest in any of the

Power to pur-  securities mentioned or referred to in
:{‘35? af:g‘f‘;ﬁ?&ﬁ section 20, noiwithstanding that the same
may be redeemable and that the price exceeds the
redemplion value,

Provided that a trustee may not purchase at a price
exceeding its redemption value any seccurity mentioned or
referred to in clauses (¢) and (d) of section 20 which is liable
to be redeemed with fifteen years of the date of purchase at
par or at some other fixed rate, or purchase any such secu-
rity as is mentioned or referred {o in the said clauses which is
liable to be redeemed at par or at some other fized rate at a
price exceeding fifteen per cenfum above par or such other
fized rate,

(2) A trustee may vetain unlil” redemplion any
redeemable stock, fund or security which may hare been
purchased in accordance with this section.]

21, Nothing in section 20 shall apply to investments
made before this Act comes into force, or

Mortgage ofland  shall be deemed to preclude an investment
piedged to Qorern- 2.
ment under Act 00 & mortgage of immoveable property

XXViot 1%71. Le- . .
posit in Covera- already pledged as security for an advance

ment Savings Bank,  under the Land Improvement Act, 18713

1 Thig‘ s-ction was inserted by s. 3 of the ludiaa Trousts
(Amendmert) Act, 1916 (1 of 1916).

-
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or, in case the trust-money does not exceed three thousand
rupees, a deposit thereof in a Government Savings Bank.

22. Where a trustee directed to sell within a specified
time extends such time, the burden of

diig‘t:d tgyseltlrsvsltﬁ? proving, as between himself and the
n specified time, beneficiary, that the latter is not prejudiced
by the extension lies upon the trustee,

unless the extension has been authorized by a principal

Civil Court of original jurisdiction.
Hlustration.

A bequeaths property to B, directing him with all
convenient speed and within five years to sell it, and apply
the proceeds for the benefit of C, In the exercise of reason-
able discrection, B postpones the sale for six years, The
sale is not thereby rendered invalid, but C, alleging that he
has been injured by the postponement, institutes a suit
against B to obtain compensation. lo such suit the burden
of proving that C has not been injured lies on B,

23. Where the trustee commits a breach of trust, he is

liable to make good the loss which the

brg&?‘lc‘;ytmtf“ trust-property or the beneficiary has there-

by sustained, uoless the beneficiary has

by fraud induced ihe trusiee to commit the breach, or the

beneficiary, being competent to contract, has himself, with-

out coerclon or undue influence having been brought to bear

on him, concurred in the breach, or subsequently acquiesced

therein, with full knowledge of the facts of the case and of
his rights as against the trustee,

A trustee committing a breach of trust is not liable to
pay interest except in the following cases :— g

-~ e

(@) "where he has actually received interest :

1 See now the Land Improvement Loans Act, 1883 (19 of 1833).
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(b)) where the breach cossists in unreasonable delay
in paying trust-money to the bemeficiary :

(¢) where the trustee ought {o have received interest,
but has not dome 50 ;

(d) where he may be fairly presumed to bave received
interest,

He is liable, in case {a), to account for the interest
actually received, and, in cases (&), {¢) and (d), to account
for simple interest at the rate of six per cent, per annum,
unless the court otherwise directs,

() Where the breach consists in failure to invest
trust-money and to accumulate the interest or dividends
ihereon, he is liable to account for compound interest (with
hali-yearly rests) at the same rate.

(fy Where ihe breach consisis in the employment of
trust-property or the proceeds thereof in trade or business,
he is liable to account, at the option of the beneficiary, either
for compound interest (with hali-yearly resis) at the same
Tate, or for the nelt proiits made by such employment.

Hlustrations,

(@) A {rustee improperly leaves trust-properly outstan-
ding, and it is consequenily lost ; he is liable to make good
the property lost but he is not lieble to pay interest thereon,

(6) A bequeaths a house to B in trust to sell it and
pay the proceeds to C. B neglects to seli the house for a
great length of time, whereby the house is detleriorated and
ils matket price jalls. B is answerable to C for the loss,

(c) A trustee is guilly of unreasopable delay in invest-
_ing {rust-money in accordance with section 20, or in paying
it to the beneficiary. The trustee is liable to pay interest
thereon for. the period of the delay. )



364 PRINCIPLES OF EQUITY.

(@) The duty of the trustee is to invest trust-money in
any of the securities mentioned in section 20, clause (), (5)
(¢} or (d). Instead of so doing, he retains the money in his
hands. He is liable, at the option of the beneficiary, to be
charged either with the amount of the principal money and
interest, or with the amount of such securities as he might
have purchased with the trust-money when the investment
should have been made, and the intermediate dividends and

interest thereon.

(¢ The instrument of trust directs the trustee to invest
trust-money either in any such securities or on mortgage
of immoveable property., The trustee does meither, He is
liable for the principal money and inierest,

{f) The instrument of trust directs the trustee to invest
trust-money in any of such securities and to accumulate the
dividends thereon. The trustee disregards the direction.
He is liable, at the option of the bepeficiary, to be charged
either with the amount of the principal money and compound
interest, or with the amount of such securities as he might
have purchased with the irusi-money when the investment
should have been made, together with the amount of the
accumulation which would have arisen from a proper
invesiment of the intermediate dividends,

(g) Trust-properly is invested in one of the securities
‘mentioned in section 20, clause (a), (8), (c) or (d). The
irustee sells such securily for some purpose not authorized
by the terms of the instrument of trust. He is liable, at
the option of the beneliciary, either to replace the security
with the intermediate dividends and interest thereom, or to
account for the proceeds of the sale with interest thereon.

(#) The trust-property consists of land, The trustee -
sells the land to a purchaser for a consideration without

motice of the trust, The trustee is liable, at the oplion of
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{he beneficiary, o purchase other fand of equal value‘ to be
seffled upon’ the like trust, or to be charged ’wuh the
proceeds of the sale with interest, -

24. A truslee who is liable for a foss occasioned by a
breach of trust in respect of one portion
No set-off allowed  of the trust-property cannot set-off against
{o trnstee, his liability a gain which has accrued to
another portion of the trust-property -
through another and distinct breach of trust, '

25. Where a frustee succeeds another, he is not, as
Non-habitity forco-  such, liable for ihe acts or defaults of
trustee’s defanit.  his predecessor.

26, Subject to the provision of sections 13 and 15,

Non-lieblity for one {rustee is nof, as such, liable for a

co frusfee’s default. breach of trust committed by his
co-trustee 3

Provided that in the absence of as express declaration

to the conirary in the instrument of trust, a trustee is so
ligble—

{e) Where he has delivered {rust-property to his co-
trustee without seeing to its proper application ; .

{b) Where he allows his co-trustee fo receive trusi-
properly and fails o make due ingquiry as to the
Co-trustee’s dealings therewith or allows him to

tetain it longer than the circumstances of the case
reasonably require ;

{c) Wher? he becomes aware of a breach of tfti,'st~
committed or intended by his co-irustee, and either
actively conceals it or does not within a reasonable

time {ake proper steps t o
inferest, Per steps to profect the beneficiary's
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A co-irusiee who joins in signing a receipt for {rust-

properly and proves t{hat he has mnot
Joining in receipt  received the same is nmof answerable, by
for conformify reason of such signature only, for
loss or misapplication of the property by

his co-trustee.

27. Where co-rustees jointly commit a breach of
trust, or where one of them by his mneglect

Several fiabillity enables the other to commt a breach of trust,
of co-frusices- each is liable to the beneficiary for the whole

of the loss occasioned by such breach.

Bul as between the {rustees themselves, if one be less

Contribution guilty than another and has had to refund
?fu::z?;’ee" eo- the loss, the former may compel the latter,

or his legal representative to the extent of
the assets he has received, to make good such loss ; and,
if all be equally guilly, any one or more of the {trustees
who has had to refund the loss may compel the others to

coniribute.

Nothing in this section shall be deemed fo authorize a
trustee who has been guilty of fraud tfo institule a suit to
compel coniribution,

28. When any beneficiary’s interest becomes vested

Non-liability in another person, and the trustee, not
offrusteo paYINg  haging notice of the vesting, pays or deli-
without notice
of transfer by vers trust-property to the person- who
beneficiary. would have been entitled thereto in the

absence of such vesting, the trustee is not liable for the
property so paid or delivered,

29, When the beneficiary’s interest is forfeited or
Lisbility of awarded by legal adjudication to Government
trustee whers  the fructee is bound to hold the trust-
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s & ’ -
:;:r::;::cxariys 8 ;O“r properly to the extent of such interest

feited fo Qovern- for 1he benefit of such person in such
ment, manner as the Qovernment may direct
in this behalf.

30. Subject fo the provisions of the instrument of trust
{ndemnity of and of sections 23 and 26, trustees shall
trustees. be respeclively chargeable only for such
moneys, stocks, funds and securities as
they respectively actually receive and shall not be answerable
the one for the other of them, nor for any banker, broker
or other person in whose hands any trust property may be
placed, nor for the insuificiency or deficiency of any stocks,
funds or securities, nor otherwise for involuntary losses.



: CHAPTER IV. |
OF THE RIGHTS AND POWERS OF TRUSTEES.

31. A trustee is entitled to have in his possession the
Right to tifle-  instrument of trust and all the documents of

deed. title (if any) relating solely fo the trast-:
) property.

32. Every trustee may reimburse himseli, or pay or
. _Right to re- discharge out of the {rust-property, all
imbursement of . .
expeus?s. expenses prorperly incurred in or about

execution or the realization, preservation
or support of the beneficiary.

If he pays such expenses out of his own pocket, he has
a first charge upon the trust-property for such expenses and
interest thereon ; but such charge (unless the expenses have
been incurtred with the sanction of a principal Civil Court of
original jurisdiction) shall be enforced only by prohibiting
any disposition of the trust-property without previous payment
of such expenses and interest.

If the {rust-property fail, the trustee is enititled to
recover from the beneficiary personally on whose behalf he
acted, and at whose request, expressed or implied, he made
the payment, the amount of such expenses,

Where a {rustee has, by mistake, made an over-payment

Right fo be to the beneficiary, he may reimburse the
recouped - for  {rust-property out of the beneficiary’s interest.
payment. If such interest fail, the trustee is entitled

is entited to recover irom the beneficiary
personally the amount of such over-payment.

33. A person other than a trustee who has gained an
d Rigt to . in. advantage from a breach of trust must
g%'{},’g%y breae  indemnify the trustee to the extent of the

trust, , amount actualy recelved by such person

-~
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under the breach ; and where he is a béneficlary the
trustee has a charge on his Interest for such amount,

Nothing in this section shall be deemed to entitle a
trustee to be indemnified who has, in committing the breach
of trust, been guilty of fraud.

34. Any trustee may, without instituting a suit, apply
Right fo epply by petetit'xo.n to @ prmc;Pal C}vzl
to court for Court of original jurisdiction for its opinion,
?,,2,,‘;;,,,‘:,,}‘ 1 advice or direction on any present questions
trust property. respecting the management or administrations
of the trust-property other than questions of detall, difficulty,
or importance, not proper in the opinion of the court for

summary disposal.

A copy of such petition shall be served upon, and the
hearing thereof may be attended by, such of the persons
interested in the application as the court thinks fit,

The trustee stating in good faith the facts in such
petition and acting upon the opinion, advice or direction
given by the court shall be deemed, so far as regards his
own responsibility, fo have discharged bis duty as such
trustee in the subject-matter of the application.

The costs of every application under this section shall
be in the discretion “of the court to which it is made,

35. When the dutles of a trustee, as such, are

completed, he is entitled to have the

m§,§“§§ a‘c‘c:o:::ttt:.e. accounts of his administration of the {rust.

property examined and settled ; and where

nothing is due tfo the beneficiary under the trust, to an
acknowledgment in writing to that effect.

36. In addition to the powers expressly conferred by
this Act and by the instrument of trust,
e e estho-  and subject to the restrictions, 1f any,

contained in such instrument, and {o the
24
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provisions of section 17, a trustee may do all acts which are
reasonable and proper for the realization, protection or
bénefit of the trust-property, and for the protection or support
©f a beneficiary who is not competent {o contract.

» ( l* 3 3 4 -4 * )

Except with the permission of a principal Civil Court
of original jurisdiction, no trustee shall lease trust-property
for a term exceeding twenty-one years from the date of
executing the lease, nor without reserving the best yearly
‘rent that can be reasonably obtained,

37. Where the trustee is empowered to sell any trust-

" Power fo sell iy Property, be may sell the same subject to
lots, and cither by  prior charges or not, and either together
gg‘;’;ﬁe Soctom O or in Iots, by public auction or private
contract, and cither at one {ime or at

several times, unless the instrument of {rust otherwise
directs,

38. The trustee making any such sale may insert such
reasonable stipulation either as to title or
o Dover ‘gpg’éﬂ} evidence of fitle, or otherwise, in any

wgdiﬁomi- _ conditions of sale or contract for sale, as
0 0 . R
and :cf;eu, I he thinks fit; and may also buy in the

propetty or any part thereof at any sale
by auction, and rescind or vary any contract for sale, and
re-sell the property so bought in, or zs 1o which the contract
is 'so" rescinded, without being responsible fo the beneficiary
for any loss occasioned thereby.

Where a trustee is direcled to sell trust-property

Time allowed or 1o invest trust-money in the purchases
for selling trust- .
property. of property, he may exercise a reasonable

) discretion as to the time of effecting the
:'s_ale or purchase,

1 :I‘he ~8ecord  raragraph of his section was repealed by the
‘I%’epgahrg and Amgnding Adt, 1891 (12 of 1891).
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Ilusirations.
(a) A bequeaths properly to B, directing him to sell it
with all convenient speed and pay the proceeds to C. This
does not render an immediale sale imperafive.

(6) A bequeaths property to B, directing him to sell it
at such time and in such manner as he shall think fit
and invest the proceeds for the benefit of C. This does not
authorize B, as beiween him and C, to postpone the sale
to an indefinile period.

39, For the purpose of completing any such sale, the

Powerto {rustee shall have power to convey or
convey. otherwise dispose of the property sold in

such manner as may be necessary.

49. A trustee may, at his discretion, call in any

. Power ta vers trust-property invested in any securily and
Investments, invest the same on any of the securities

mentioned or referred to in section 20,
and from time to time vary any such investment for others of
the same nature :

Provided {hat, where there is a person competent fo
contract and entitled at the time to teceive the income of
the trust-property for his life or for any greater estate, no
such change of investment shall be made without his consent
in writing.

41, Where any property is held By a trustee in ftrust

. PI ower :o - for a minor, such trustee may, at his dis-
T . 3

of minors, eic,  cretion, pay to the guardians (if any) of

for their main- such minor, or otherwise apply for or to-

n . 3 i
tenance, etc wards his maintenance or education or

advancement in lile, or the reasonable expenses of his
religious worship, marriage or funeral, the whole or any
part of the imcome to which he may be entitled in respect
of such property ; and such trustee shall accumulate all the
residue of such income by way of compound interest by
investing {he same and the resulting income thereof from time
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to time in any of the securitles mentioned or referred to in
section 20, for the benefit of the person who shall ultimately
become entitled to the property from which such accumula-
tions have atlsen :

Provided that such trusiee may, at any time, if he
thinks fit, apply the whole or any part of such accumulalions
as if the same were part of the income arising in the then
current year.

Where the income of the trusi-property Is insufficient
for the minor’s mainlenance or education or advancement
in life, or the reasonable expenses of his religious worship,
marriage or funeral, the trustee may, with the permission
of a principal Civil Court of original {urisdiction, but not
otherwise, apply the whole or any part of such properly
for or towards such maintenance, education, advancement
of expenses,

Nothing in this section shall be deemed to afiect {be *
provision of any local law for the time being in force
relating to the persons and property of minors.

42. Any trustees or f{rustee may give a receipt in
Power to give wriling for any money, securities or other
feceipts. moveable property payable, transferable
or deliverable to them or him by reason,
or in the exercise of any trust or power ; and, in the abse-
nce of fraud, such receipt shall discharge ihe person paying,
transferring or delivering the same therefrom, and from
seeing to the applicaton thereof, or belng accountable for
any loss or misapplication thereof,

43. Two or more trustees acting together may, if and

Power to com- &8s they think fit,—
ponnd, cic.

(a) accei;t apy composition or any security for any
debt or for any property claimed ;

(9) allow any time for payment of any debt ;
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(¢) compromise, compound, abandon, submit to
arbitration or otherwise settle any debt, account,
claim or thing whatever relating to trust;

- . and,

(d) for any of those purposes, enter into, give,
execyte and do such agreements, instruments of
composition or arrangements, releases and other
things as to them seem expedient, without bemg
responsible for any loss occasioned by any act
or thing so done by them in good faith.

The power conferred by this section on two or more
{rustees acling together may be exercised by a sole acting
trustee when by the instrument of trust, if any, a sole frustee
is authorized to execute the trusts and powers thereof.

This section applies only if and as far as a contrary
intention is not expressed in the instrument of trust, if any
and shall bave effect subject to the terms of that instrument
and to the provisions therein contained.

This section applies only to trusts created after this
Act comes into force. ‘

44. When an authorily to deal with the trust-property
Power to is given to several {rustees and one of

several  {rostees H i fag :
of  whom  ame them dnslealms or dies, tht? atf!horlty may
disclaims or dies. be exercised by the continuing trustees,

unless from the terms of the instrument of trust it is apparent
that the authorily is to be exercised by a number in excess
of the number of the remaining trustees,

45. Where a decree has been made in a suit for the

\ Suesnsion  of cxeculion of a trust, the trustee must nof
b‘;‘é eg;c powers exercise any of his powers except i con-

formity with such decree, or with the
sanction of the court by which the decree has been made,

or, where an appeal against the decree is- pending, of the
Apellate Court,



CHAPTER V
OF THE DISABILITIES OF TRUSTEES.

46. A trustee who has accepled the trust cannot

Trustee cannot  afterwards renounce it except (a) with the

Z%‘éi’;&%"ce, alter permission of a principal Civil Court of

_ original junsdiction, or (b) if the beneficiary

is competent to contract, with his consent, or {¢) by virtue
of a special power in the instrument of {rust,

47. A trustee cannot delegate his office or any of his

Prustee cannot duties either to a co-trustee or 1o a stra-
delegate, nger, unless (a) the instrument of {rust so

provides, or () the delegation is in the
regular course of business, or (c) the delegation is necessary,
or (d) the beneficiary, being competent to contract, consents
to the delegation, |

Explanation—The appointment of an attorney or proxy
to do an act merely ministerial and iamvolving no
independent discretion is not a delegation within the meaning
of this section,

Illustrations.

(@) A bequeaths certain property to B and C on certain
trusts 1o be execuied by them or the survivor of them or
the assigns of such survivor, B dies, C may bequeath the
trust-property to D and E upon the trusts of A’s will,

(0) A is a trustee of certain properly with power to
sell the same, A may employ an auclioneer to effect the sale.

(¢) A bequeaths to B fifty houses let at monthly rents
in trust to collect the rents and pay them to C. B may
employ a proper person {o collect these rents.

48, When there are more trustees than one, all must

join in the execution of the trust, except

Co-trustees cannot act Where the instrument of trust otherwise
singly. provides.
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49, Where a discretionary power conferted on a

trustee is not exercised, reasonable and in

Control of discret- good faith, such power may be controlled

ionary power. by a principle Civil Court of orxgmal
jurisdiction.

50. In the absence of express directions to the contrary

contained in the instrument of trust or of

Trustee may rot & contract fo the contrary entered into

charge for services. with the beneficiary or the court at the

time of accepting the trust, a trustee has

no right to remuneration for his trouble, skill and loss of
time in executing the trust.

Nothing in this section applies to any Oifficial Trustes,
Administrator General, Public Curator or person holding a
certificate of administration,

51, A trustee may nmot use or deal with the {rust.
Trustee may not use tru- property for his own profit or for any other
st-property forhis  purpose unconnected - with the trust,
own profits,

52. No trusiee whose duty it is to sell trust-property,
and no agent employed by such trustee
Trustee forsale or for the purpose of the sale, may, directly
his agent may not buy. or indirectly, buy the same or any interest
therein, on his own account or as agent

for a third petrson.

53 No trustee, and no person who has recently ceased

to be a trustee, may, without the permi-

Trostee may nob ssion of a principal Civil Court of original

buy beneficiary’s inter- jurisdiction, buy or become mortgagee

est without perm seion or lessee of the trust-property or any

. part thereof and such permission shall

not be given unless the proposed purchase, mortgage ot
lease is manifesily for the advantage of the beneficidry.
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And no trustee whose duty it is to buy or fo oblaln &
mortgage or lease of particular property
Trustes for parchase, for the beneficlary may buy it, or any
part thereof, or obtain a morigage or

lease of it, or any part thereof, for himself.

54, A frustec or co-irustee whose duty it is fo invest

trust.-money on mortgage or personal

Co-trustecs may not ~ security must not invest it on a mortgage

lendto one of them- by, or on the personal securily of, him-
gelres, self or one of his co-trustees.

CHAPTER VI

OF THE RIGHTS AND LIABILITIES OF THE
BENEFICIARY.

65. The beneficiary has, subject to the provisions of
Rights to rents and the instrument of trust, a right to the
profits, rents and profits of the {rust-property.
56. The beneficiary is entitled to bave the intention
Right to specific  of the author of the trust specifically
execution. cxecuted to the excnt of the beneficiary’s
interest ;

and, where there is only one beneficiary and he s
competent to contract, or where there are

. Right fo transfer  Several beneficiaries and they are comp.
of possession.  ctent to contract and all of one mind,

he or they may require the trustes to

trapsfer the trust-property fo him or them, or to such person
as he or they may direct,
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When property has been {ranmsferred or bequeaihed for
the benefit of a married woman, so that she shall not have
power to deprive herself of her beneficial interest, nothing
in the second clause of this section applies to such property
during her marriage,

Hlustrations.

(a) Certain Government Securities are given to trustees
upon trust to accumulate the interest until A attains the
age of 24, and then to tramsfer the gross amount to him.
A on' attaining majorilty may, as the person exclusively
interested in the frust-property, require the trustees to
transfer it immediately to him.

(6) A bequeaths Rs, 10,000 to trustees upon trust to
purchase an annuity for B, who has aitained his majority

and is otherwise competent to contract, B may claim the
Rs. 10,000,

-~

(¢) A transfers certain properly to B and directs him
to sell or invest it for the benefit of C who is competent to
confract, C may elect to take the property in its original
character.

57. The beneficiary has a right, as against the trustee
and all persons claiming under him with notice of the trust,
o inspect and take copies of the instru-

Right to mspccz§ ment of trust, the documents of title rela-
:Jirf;:n?f;e; u(;t ting solely of the trust-property, the accounts
accouats, alc. of the tirust-properly and vouchers (if
any ) by which they are supported, and

ithe cases submiited and opinions taken by the trustee for

his guidance in the discharge of his duty.

58. The beneliciaty, if competent to contract, may trans.
fer his interest but subject to the law for the time being in
ht to teensfer force as to the circumstance and extent

bendf cial interest.  1p and to which he may dispose of such
interest :—



i

378 PRINCIPLES OF EQUITY.

Provided that “when property is tramsferred or bequea-
thed for the benefit of a married woman, so that she shall
not have power to deprive herseli of her beneficial inferest
nothing in this section shall authorize her to {ransfer such
interest during her marriage.

59. When no trusiees are appointed or all the trustees

die, disclaim, or are discharged, or where for any other
) reason ihe execulion of a trust by the
ex‘f‘égt’:gxrofs“fr:&f trustee is or becomes impracticable, the
beneficiary may institute a suit for the

execution of the trust, and the trust shall, so far as may
be possible, be executed by the court until the appointment

of a trustee or new frustee.

60. The beneficiary has a tight (subject to the provi-

sions of the instrument of trusi) that the trust-property shall

be properly prolected and held and admi-

tmlggg‘: of proper  pistered by proper persoss and by a pro-
per number of such persons,

Explanation I.—The following are not proper persons with-
in the meaning of this section

A person domiciled abroad : an alien ememy : a person
having an interest inconsistent with that of the beneficiary :
a person in insolvent circumslances ; and unless the per-
sonal law of the bencliciary allows otherwise, a married
woman and a minor.

Explanation II.—When {he administration of the trust
involves the receipt and cusiody of money, the number of
trustees should be two at least,

lllustrations.

(a) A, one of several beneficiaries, proves that B, the
trustee, has improperly disposed of part of the trust property
or that the propstty is in danger from B’s being in insolvent
circumstances, or that he is incapacitated from acting as
trustee. A may obtain a receiver of the trust-property.
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() A bequeaths certain jewels to B in trust for C. B
dies durlng A’s lifetime ; {then A dies, C is entitled to have the
property conveyed to a irustee for him.

(¢) A conveys certain property to four trusteesin trust
for B, Three of the {rustees die, B may institute a suit to have
three new {rustees appointed in the place of the deceased
trustees, |

(d) A conveys certain property to three trusteesin trust
for B. All the trustees disclaim. B may institute a suit to
to have three {rustees appointed in place of the {trustees
so disclaiming.

(€) A, trustee for B, refuses to act, or goes to reside
permanently out of British India, or is declared an insolvent
or compounds with his creditors or suffers a co-trustee to
commit a breach of trust. B may institule a suit to have A
removed and a rew trustee appointed in his room.

01, The beneficiary has a right that his trustee shall
be compelled to perform any particalar act of his duly as

Right to compel fo such, and restrained from committing any

any act of duty,  contemplated or probable breach of trust.

Hiustrations.

(@) A contracts with B to pay him monthly Rs. 100 for
the benefit of C, B writes and signs a letfer declaring that
he will hold in trust for C, the money so to be paid. A fails
to pay the money in accordance with his coniract. C may

compel B on a proper indemnity to allow C to sue on the
contract in B's name.

(b) A is trusiee of certain land, with a power to sell
the same and pay the proceeds {o B and C equally, A is
about to make an improvident sale of the land. B may sue

on behalf of himself and C for injunclion fo restrain A from
making the sale.

62. Where a trusiee has wrongfully bought trust-pro-
perty, the beneficiary has a right to have the property de.
clared subject to the trust or reiransferred

by Tremia PUrChase by the trustee, if it remains in his hands
. unsold, -or, if it ‘has been bought from- him
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by any person with notice of the trust, by such person. But
in 'such case the beneficiary must repay the purchase-money
paid by the trustee, with interest, and such other expenses
(if any) as he has properly incurred in the preservation of
the property ; and the trustee or purchaser must (e) account
for the nett profits of the property, (6) be charged with an
occupation-rent, if he has been in actual possession of the
property, and (c) allow the beneficiary to deduct a propor-
tionate part of the purchase-money if the property has been
deteriorated by the acts or omissions of the trustee or
purchaser.

Nothing in this section—

(s) impairs the rights of lessees and others who be-
fore the institution of a suit to have the property
declared subject to the trust or retransferred,
have contracted in good faith with the trustee or
purchaser ; or

(0) entitles the beneficiary to have the property de-
clared subject to the truste or retransierred
where he, being competent to contract, has him-
self without coercion or undue iniluence having
been brought to bear on him, ratified the sale to
the trustee with full knowledge of the facts of
the case and of his rights as against the {rusiee,

63. Where trust-property comes into the hands of a
third person inconsistently with the trust, the beneficiary

Following trust- may requ!re him to' admit formally, or
gmperty.,mo the may institute a suit for a delaration,
5533."?&3‘1{{3:"?5' that the property is comprised in the
to which it has trust,
been coaverted.

Where the trustee has disposed of trust-property and
the money or other property which he has received therejor
can be traced in his hands, or the hands of his legal

representative or legatee, the beneficiary has, in respect
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thereof, rights as nearly as may be the same as his rights
in respect of the original trust-property.

IHlustrations,

(a) A, a trustee for B of Rs. 10,000, wrongfully invests
the Rs 10,000 in the purchase of cerfain land. B is entitled
fo the land.

(B) A, a trustee, wrongiully putchases land in his own
name, parily with his own money, partly with money subject
to a trust for B, B is entitied to a charge on the land for
the amount of the trust-money so misemployed.

64, Nothing in section 63 entitles the beneficiary fo

ct ek EME any right In Tespect of propery in the

bands of—

(a) a transferee in good faith jor consideration without
baving notice of the frust, eitber when the pur-
chase-money was paid, or when the conveyance
was executed, or

(6) a transferee for consideration irom such a transferee.

A judgment-creditor of the trustee attaching and pur-
chasing trust-properly is not a transferee for consideration
within the meaning of this seclion.

Nothing in section 63 applies fo money, cutrency notes,
and negotiable instruments in the hands of a dona fide
) holder to whom they have passed in circulation,
IX of 1872 or shall be deemed fo affect the Indian Con-
tract Act, 1872, section 103, or liability of a

person fo whom a debt or charge is transfered,

65. Where a {rustee wrongiully sells or olherwise
Acquisition by tro- transfers trust-property and afterwards him-
stee of trustpro- Self becomes the owner of the property,
ggg’me{'“‘ﬁ’w the properly again becomes subject to the

trust, notwithstanding any want of notice
on the ‘part off ' -eniog transferees in good faith for
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66. Where the {rustee wrongfully mingles the trust-

o properly with his own, the beneficiary is

bl?r;ggé ;“r:;:ﬁy‘.’f entitled fo a charge on the whole fund
for the amount due to him,

67. If a partner, being a trustee, wrongfully employs
trust-property in the business, or on the

m’&“gé‘;} g’m’n‘;’r account of the partnership, no other part-
tr%st;:et Oifoi'ruitr—t- ner is liable therefor in his personal
Perehin. nurpos capacity to the beneficiaries, unless he had

nership purpose,
nolice of the breach of trust,

The partners having such notice are jointly and sever-
ally liable for the breach of trust.

Ilustrations,

(@) A and B are pariners, A dies, having bequeathed
all this property to B in trust for Z, and appinled B his sole
executor. B, instead of winding up the affairs of the pariner-
ship, retains all the assets in the business, Z may compel
him, as partner, {o account for so much of the profits as are
derived from A's share of the capital. I3 is also answerable
to R for the improper employment of A’s assets.

(6) A, a trader, bequeaths his property to B in trust
for C, appoints B his sole executor, and dies. B enters into
parinership with X and Y in the same {rade and employs
A’s assets in the parinership business. B gives an indemnity
to X and Y against the claim of C. Here X and Y are
jointiy liable with B to C as having knowingly become parties
to the breach of trust committed by B.

Liability of benefi-

ciary joining in
breach of trust,

68. Where one of several beneficiaries—

(2) ioins in committing breach of trust, or

(6) knowingly obtains any advantage thereform,
without the consent of the other beneficiaries.
or

(¢) becomes aware of a breach of trust committed
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or intended to be commitied, and either actually
conceals it, or does not within a reasonable time
take proper steps to protect the interesis of the
other beneficiaries, or

{(d) has deceived the trustee and thereby induced
him to commit a breach of trust,

the other benefeciaries are enfitled {o have all his
beneficial interest, impounded as "against him and all who
confiscated claim under him ( otherwise than as transferees
for consideration without notice of the breach ) until the
loss caused by the breach has been compensated.

When property has been transferred or bequeathed for
the benefit of a married woman, so that she shall not have
power to deprive herself of her beneficial inlerest, nothing in
this section applies 1o such property during her marriage,

99. Every person to whom a beneficiary transiers his

. interest has the rights, and is subject to
Rights and

lisbilities of the liabilities, of the beneficiary in respect
P:::gile rceiaf)' s of such interest at the date “of the
transfer.

CHAPTER VIL
OF VACATING THE OITFICE OF TRUSTEE.

Office h o w 70. The office of a trustee is vacated by
vacated, his death or by his discharge from his oftice.

Discharge of 71. The tirustee may be discharged
trustee. from his office only as follows:—

(a) by the extinction of trust;

(6) by the completion of his duties under the trust;
(¢) by such means as may be prescribed by the
instrument of trust ;

(d) by appointment under this Act of a new trustee
in his place ;



384 PRINCIPLES OF EQUITY,

(¢) by consent of himself and the beneficlary, or
where there are more beneficiaries than one, all
the beneficiaries being competent to contract, or

(f) by the court to which a petition for his discharge
is presented under this Act,

62. Notwithstanding the provisions of section 11,
Petition to ce every {rustee may apply by petition to a
?rl:g::amd from principal Civil Court of original jurisdiction
to be discharged from his office ; and, if the

court finds that there is sufficient reason for such discharge,
it may discharge him accordingly, and direct his costs to
be paid out of the trust-property, But, where there is no
such feason, the court shall not discharge him, unless a

proper person can be found to take his place.

73. Whenever any person appointed a {rustee disclaims,

A p p ointment or any trustee, either original or substituted
8;?;;&6.“3‘:” dies, or is for a continuous period of six
months absent from British India, or leaves

British India for the purpose of residing abroad, or is
declared an insolvent, or desires to be discharged from
the trust, or refuses or becomes, in the opinion of a principal
Civil Court of original jurisdiction, unfit or personally incap-
able to act in the trust or accepls an inconsistent {rust, a

new trustee may be appointed in his place by—

(a) the person nominated for that purpose by the
‘ipstrument of irust (if any), or

(&) If there be no such person, or no such person
able and willing to act, the author of the trust if
he be alive and competent to contract, or the
surviving or continuing trustees or trustee for
the time.being, or legal representative of the last
surviving and continuing trustee, or (with the
consent of the court) the retiring trusiee, if
they all-retire simultaneously, or (with the like
consent) the last retiring trustee.
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Every such appointment shall be by writing under the
hand of the person making it.

On an appointment of a new trustee the number of the
trustees may be increased.

The Official Trustee may, with his consent and by the
order of the court, be appointed under this section, in .amy
case in which only one trustee is to be appointed, and such
trustee is to be the sole trustee.

The provisions of this section relative to a trustee who
is dead include the case of a person nominated {rustee in a
will but dying before the testator, and those relative to a
continuing {1ustee include a refusing or retiring trustee if
willing fo act in the execution of the power.

74. Whenever any such vacancy or disqualification
Appoinimen occurs and it is found impracticable to
by court. appoint a new trusiee under section 73,
the beneficiary may, without instituting a
suit, apply by petition to a principal Civil Coutt of original
jurisdiction for the appointment of a trustee or a new {frustee,
and the court may appoint a frustee or a new frustee,
accordingly.

In appointing mew trustees, the court shall have regard
(a) to the wishes of the author of the trust

y Rules ~ for as expressed in or to be inferred from the
’r -
trusteos, instrument of trust ; (b) to the wishes of

the person, if any, empowered to appdint ncw trustees ;
(c) to the question whether the appointment will promote or
impede the execulion of the trust, and () where there are
more beneficiaries than one, to the interests of all such
beneficiaties,

75. Whenever any new trustee is appointed under
Vesting of section 73 or section 74, all the {rust-
g-?xgtt;%g?pmy . property for the time being vested in the
surviving or continuing frustees or {rustee

25
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or in the legal representative of any trusiee, shall become
vested in such mew trustee either solely or jointly with the
surviving or continuing trustees or trustee, as the case may
require,

Every new {rustee so appoinfed, and every trustee

Powers of fiew appointed by a court, either before or

trastees. after the passing of this Act, shall have

the same powers, authorities and discre-

tion, and shall in all respects act, as if he had been origi-
nally nominated a trustee by the author of the trust.

76. Oan the death or discharge of one of several co-
Survival  of trustees, the trust survives anmd the {rust
trust. properly passes fo the others, unle:s the

instrument of trust expressly declates
otherwise,



CHAPTER . VIiL
OF THE EXTINCTION OF TRUSTS.

Trust how 77. A trust is extinguished—
extinguished,

(a) when its purpose is completely {ulfilled ; or

(6) when its purpose becomes unlawful ; or

(¢) when the fuliilment of its purpose becomes
impossible by destruction of the trusi-property
or otherwise ; or

(4¢) when the trust, being revocable, is expressly
revoked.

Revocation of 78. A trust created by will may be
trust. revoked at the pleasure of the testator.

A trust otherwise created can be revoked only—
(a) where all the beneficiaries are competent f{o
contract—by their conseant ;
(6) where the trust has been declared by a mnon-
testamentary instrument or by word of mouth
—in exercise of a power of revocation expressly
reserved to the author of the trust ; or

() where the trust is for payment of the debfs
of the author of the trust, and has mnot been
communicated to the creditors—at the pleasure
of the author of the trust.

- Illustration,

A conveys properiy to B in {rust fo sell the same and
pay out of the proceeds the claims of A’s creditors, A rese-
rves no power of revocation, [f no communication has been
made to the creditors, A may revoke the trust, But if the
creditors are parties to the arrangement, the trust canmoti be
revoked without their consent,

79. No trust can be revoked by the author of the
Revocat:0n not trust so as to defeat or prejudice what the
to defect whut trustee may have duly done in execution

trustces h da v ©
dgly done of the trust,




CHAPTER IX.

OF CERTAIN OBLIGATIONS 'IN THE
NATURE O TRUSTS

. Where obliga- 80. An obligation in the nature of a
tion in nature of . . .
trust is created. trust is created in the following cases.

81. Where the owner of property {fansfers or be-
Where itdoes  queaths it and it cannot be inferred consistently
not appear that . .
transferor intend- with the attendant circumstances thzt he
edtodispose of * jnrended to dispose of the beneficial interest
rest, therein, the transferce or legatee must hold
such property for the benefit of the owner or bhis legal

representative,
lllustrations.

(a) A conveys land to B without consideration and de-
clares no trust of any part. It cannot, consistently with the
circumstances under which the transfer is made be inferred
that A intended to transfer the beneficial interest in the land.
B holds the land for the benefit of A.

(6) A conveys to B two fields Y and Z, and declares a
Arust of Y, but says wvothing about Z. It cannot counsistently
with the circumstances undetr which the transfer is made, be
inferred that A intended to {ransfer the beneficial interest
in Z, B holds Z for the benefil of A.

(¢) A transfers certain stock belonging to him into the
joint names of himself and B. It cannot, consistently with the
circumstances under which the transfer is made, be inferred
that ‘A’ intended to transfer the beneficial interest in ihe

stock during his life. A and B hold the stock for the benefit
of A during his life, '
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w) A makes a gift of certain land fo his wife B. She
{akes the beneficial interest in the iand free from any trust
in favour of A, for it may be inferred from the circumsiances
that the -gift was for B's benefit.

82. . ‘Where property is transferred to ome person for
’ a consideration paid or provided by another
Transfer o one .
for considera- Ppersom, and it appears that -such other per-
tion paid BY gon did not intend to pay or- provide such
anothert,

consideration for the benefit of {the transferee,

the transferee must hold the progerty for the benefit of the
person paying or providing the censideration,

‘Nothing in this section shall be deemed fo - aifect Code
of Civil Procedure,! section 317, or Act-No. XI of 18592 (#&
improve the law relaling fo sales of land for arrears of reve-

-awe in the Lower Provinces under the Bengal Preszdezztj' )
_ section 36,

- 83. Where:a trust is incapable of being execated, or where

, L . the trust is completely executed without
Trust incapable

of execation OF exhausting {he trust-property, the -trustee
“exccuted with- in the absence of direction {c the- con-
out exhausting - -

trust property trary, must hold the {rust-property, or so

much thereof as is unexhausted, for the
benefit of the author of the trust or his legal represestative.

Illustrations.

\ (@) A conveys certain land to B—
“‘upon trust,” and no {rustis declared ; or -

“upon trust to bé thereaffer declared” and no such
declaration is ever mede ; or

upon trusts that are too vague {o be execuled ; or

- upon trusts that become incapable of takmg effect ;
. Or, .

1 See now Act 5.of'1908. o - 2 Ben.'Code,
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“in trust for C,” and C renounees blS mteres‘r crr'
der the trust,

In each of these cases B helds the land for the benefit of A

(& A trensfers Rs, 10,000 in the four per cent.. fe B,
in trust to pay the interest annually accruing due to C for
her life, A dies, Then C dies. B holds the fund for the bene-
fit of A's legal representative. '

(¢) A conveys laad to B upon trust {o sell it ‘and apply
one moiety of the proceeds for certain charitable purposes,
and the other for the maintenance of the worship of an idol.
B sells the land, but the charitable purposes wholly fail, and
the maintenance of the worship does net -exhaust the second
moiety of the proceeds, B holds the first moiety andthe part
unapplied of the second moiety for the benefit of A or his
legal representative,

(d) .A bequeaths Rs, 10,000 to B, to be laid out in bamy-
ing land to be conveyed for purpeses which either whelly. or
partially fail.to take ejfect. B holds ior -the benefit - of A's
legal .representative the undisposed’ of intérest in the .. money
or land if purchased.

84. Where the owner of property ‘transfers ‘it to ~an-
other for an illegal purpose and such purpose is not carried
into execution, or the transieror is not
as guilty as the transferee, or the etfect oi
permitting the transferee 1o retam the
property might be to defeat the provisions of any law, the
transferee must hold the property " for- the - benefit of the
transferor, .

Transfer for ille-
gsl purpose

85. Where a testator bequeaths cettam property upon

Be ‘trust and.purpose of the trust appears on
gl porest for“ille- the face of the will to be unlawiul, or du-
ring the ‘testator’s lifetime the legatee
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agrees with him to apply the properly for an unlawiul pur-

pose, the legatee must hold the property- ior the beneﬁt of
the testator’s legal representative.

Where property - is bequeathed and the revocation of

. .+ 1he bequest is prevented by coercion, the
,e‘.OB;:;,’g;ﬂg;;g;;ﬁ,’: legatee :must hold the property for the
ted by coercion. . benefit of the testator’s legal representative.

86. Where property is transferred in - purspmance of 2
contract which is liable to rescission or

© rg:?:éiag%?{?:& induced by fraud or mistake, the transieree
' must, on receiving notice to that. eifect,
hold the property for the benefit of the transferor, subgect io
repay ment by the latter of the consideratlon actually pald

87. Where a debtor becomes the 'execi{to'r or other legal

Debtar b:- representative of his creditor, he muast hold
fgf‘;"g“p,e:;:f; the debt_ for the benefit of the person

tn'e. " interested therein.

88. Where a trustee,-executor, partner, agent; director

Advantsage -of a company, legal adviser, or other pet-
gﬁ‘,";d by fide-  son bound in a fiduciary character to

protect the interesis of another person, by

~ availing himself of his character, gainsfor himself any pecu-
niary advantage or where any person So bound -emters ‘into

any dealings under circumstances in which his own interests

‘are, or may be, adverse {o those of Such other person and
thereby gains for himself a pecuniary advantage, he ‘must

hold-for the benefit of such other person the advantage
so gained. ) ‘ ’

 {Uustrations.

(@) A, an exccutor, buys at an undervalue from B, a
legatee, his claim.under-the will. B is ‘igaorant of-the valde
of the bequest. A must hold {6r the ‘benefit of B the differ~
ence between the price and value, -
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(6) A, a trustee, uses the trust-property for the purpose
of his own business, A holds for the benefit of his beneficiary
the profits arising from such user.

(¢) A, a trustee, retires from his trost in consideration
of his successor paying bim a sum of mouey. A holds such
money for the benefit of his beneficlary.

(d) A, a partner, buys land in his ows name with funds
belonging to the partnership. A holds such land for the
tenefit of the parstnership,

(e) A, a partper, employed on behalf of himseli aud his
co-partpers in pegotiating the terms of the Jease, clandesti-
-nely stipulates with the lessor for payment fo himself of z
lakb of rupees. A holds the lakh for 1he benefit of the
partaership,

(fy A and B are pariners, A dies. B, instead of winding
up the afiairs of the parinership, retains all the assets in
the business. B must account to A's legal representative for
profits arising from A’s share of the capital,

(g) A, ad sgent, employed to obfain a lease for B,
obtains the lease for himseli, A holds the lease to the
benetit of B,

(#) A, a guvardian, buys up for himseli incumbrances
on his ward B's estate at an undervalue. A holds for the
benefit of B the incumbrances so bought, and can oznly charge
him with what he has- actually paid.

89. Where by the exercise of undue influence, any

. &Admnwge advantage is gained in .derogation of the
ine exX2r- . . ) .
gined by X:0* interests of another, the person gaining such
influerce,

advantage without consideration, or with
nolice that such influence has been exercised, must hold
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the  advanfage. for the benefit.of the person whose interests
have been so prejudiced, :

90. Where a tenant for life, co-owner, morigagee or
Advantage other qualified owner of any properly, b
555“33,[,?3{ qualt availing himself of his pos};tign p:axsysud’:,

gains an advaniage in derogation of the
rights of the other persons interested in the properly, or where
any such owser, as representing all persons interested in
such property, gains any advantage, he must hold, for the
benefit of all persons so interested, the advantage so gained,
but subject to repayment by such person of their due share
of the expenses properly incurred, and fo an indemnity by
the same persons against liabilities properly coniracted in

gaining such advantage.

Hlustirations.

{@) A, the tenant for life of leasehold property, remews
ihe lease in his own name and for his own benefit. A holds
the renewed jease for the benefit of all those interested in the
old lease.

(6) A village belongs o a Hindu family. A, oae of ils
members, pays nazrana to (overnment and thereby procures
‘his name fo be entered as the imamdar of the village, A
holds the village for the benefit of himself and the other
members. ' '

() A morigages land to B, who enters into possession.
B allows the Qovernment revenue to fall into arrear with a
view to the land being put up for sale and his becoming
himself the purchaser of it. The land is accordingly sold to
B. Subject to the repayment of the amount due on the mort-
gage and of his expenses properly incurred as mortgagee, B
holds the land for the benefit of A,
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91. Where a person acquires property “with notice that
Property _ac- another person has entered into an existing
g‘;‘ggg of ‘;fx‘!éth contract affecting that property, of which
ing coutruct. specific performance could be enfotced, the
former must hold the property for the bznefit of the latterfo

the extent mecessary to give effect to the coniract,

92, Where a pérson contracts to buy property to be

Purchase by held on trust for certain beneficiaries and
?;ésgg ;g;t;;zg: buys the property accordingly, 'he must
gcﬂty t? be Letd hold the property for their benefit to the

" st the extent mecessary to give effect fo the
cantract, : '

93. Where creditors compound the debis due to them,
and one of such creditors, by a secretl -

gﬁggag;ﬂ%;geg?gg atrangement with the debtor, gains an
veral compoundivg undue advantage over his co-creditors, he

creditora. must hold for the benefit of such creditors
the advantage so gained.

94. In any case not coming within the scope of any of

the preceding sections, where there is no

. Constrectivetrast trust, bul the person having possession of
in CassS Not expreige . .

ly provided for. properly has mot the whole beneficial

inferest thercin, he holds ihe property for

{he benefit of the persons having such interest, or the resi-

due thereof (as the case may be), to the extent nmecessary to

satisiy their just demands. -

Hlustralions.

(a). A, an executor, distributes the asseis of his testa-
tor B to the legatees without having paid the whole of B's
debts. The legatees hold for the benefit of B’s creditors, fo

the extent necessary to satisfy their just demands, the assets
so distributed,
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(6) A by mistake assumes the character of a trustee
for B and under colour of the trust receives cerfain money.
B may compel him to account for such moneys.

() A makes a gift of a lakh of rupees to B, reserving
to himself, with B’s assent, power o revoke at.pleasure the
gift as to Rs. 10,000. The gift is void as to Rs. 10,000, and
B holds that sum for the benefit of A.

95. The person holding property in accordance with

., .. any of thepreceding sections of this Chapter

faniigor's dutles, st so far as may be, periorm the same

abitities. ] duties, and is subject, so far as may .be,

to the same liabilities and disabilities, as

if he were a {rustee of the property for the person for
whose benefit he holds it: i

‘Provided that {a) where he rightfully cultivates the pro-

perly or employs it in {rade or busimess, he is entitled to
_ reasonable remuneration for his frouble, skill and loss of
ime in such cultivation or employment ; and (&) where he
holds the property by virtue of a contract with a person for
whose benefit he bolds it, or with any one tbrough whom
such person claims, he may, without the permission of the
court, buy or become lessee or mortgagee of the property or
any part thereof, '

96. Nothing contained in this Chapter shall impair the
_ s of rights of transferees in good faith for
poaving gig%a‘s%rg. consideration, or create an obligation in

evasion of any law for the time belng
in force,
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THE SCHEDULE

STATUTE.

Year and Chapter. Short Title,

29 Car. Il, ¢ 3 ..|The Statute of frauds.

Extent of repeal,

Sectlons 7, 8, 9, 10 and 1.~

ACTS OF THE GOVERNOR-GBNE[’{AL IN COUNCIL.

S

Number and Year. Short Title,

Exten! of repeal.

KXVIH of 1866 .. The Trustees’ aund
Morfgagces’ Powers
Act, 1860.

I of 1877 " T‘l{l(?t Sl%e;;iﬁc Relief

Sections 2, 3, 4, 5,32, 33,
34, 35, 36 and 37. .

In section » «] 43 the
word _**trustee "’ wher-
ever it occurs ; and in
section 43 the words .
“management or ’ and
“the {rust property or.”

In section 12.the first
illgstration.

1 7he figores “39" and by implication the word *‘and” also, were
repealed by the Repeafing and amending Act, 1891 (12 of 1891). See the

Pirst Schedule. ,
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